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Abstract. The relevance of this study stems from the rapid development of generative technologies that enable
the creation of heavily modified or fully synthesised content using artificial intelligence, particularly deepfakes.
Such content not only creates an illusion of authenticity but also poses a threat to the protection of intellectual
property rights and personal non-property rights, giving rise to significant legal challenges in the digital
environment. The aim of the article was to formulate and justify civil-law approaches to the regulation of deepfake
content usage in the context of copyright and personal data protection, considering the challenges of society’s
digital transformation. The study employed methods of systems analysis, legal-logical generalisation, formal legal
method, and comparative legal research, considering international norms and doctrinal sources. It was established
that current Ukrainian legislation does not define deepfake content as a separate legal category, and existing legal
mechanisms are fragmented and do not cover all aspects of responsibility for its creation and distribution. Gaps
were identified in the regulation of derivative digital works, the protection of biometric features of individuals,
and the procedures for identifying violators in the context of automated content generation. The study proved that
without proper regulatory response, deepfake technologies may be used as tools of manipulation, identity forgery,
and digital defamation. The research emphasised the need for an interdisciplinary approach that integrates
legal, technical, and ethical aspects of deepfake regulation. Special attention was given to legal liability in cases
of automated content creation without direct human authorship. The importance of digital transparency and
informed consent was highlighted as key principles of legal regulation. The results of the study can be used to
improve national legislation and to develop international legal mechanisms in the field of artificial intelligence

Keywords: digital environment; artificial origin; automated creation; digital transformation; synthetic media
manipulation

Introduction

The rapid development of artificial intelligence tech-
nologies intense learning, has led to the emergence of
deepfake — media content created or modified using
algorithms that can realistically imitate real people’s
appearance, voice and behaviour. Using such content
raises serious legal challenges in civil law, especially in
the context of copyright and personal data protection.
On the one hand, deepfake may infringe the copyrights
of the creators of the original content used without
permission or proper licensing; on the other hand, it
raises questions about unacceptable interference with

privacy and violation of the right to control one’s image,
voice or behavioural characteristics, which are protect-
ed as personal data. In this regard, there is a need to de-
velop an effective legal mechanism that would ensure
a balance between technology innovativeness and indi-
viduals’ rights. The urgency of the problem is exacer-
bated by the lack of clearly defined approaches to qual-
ifying violations committed with the help of deepfake
technologies, making it difficult to bring to justice and
effectively protect subjects’ rights. At the same time, in-
ternational practice demonstrates a variety of models
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of legal regulation in this area, which creates precondi-
tions for borrowing best practices and adapting them
to national legislation. Therefore, the study of the civil
law aspects of using deepfake content is of particular
importance both in the scientific field and in the con-
text of ensuring legal order in the digital environment.
An analysis of scientific sources on the civil law as-
pects of using deepfake content in the context of cop-
yright and personal data protection allows to identify
four key research areas. The first area covers the issues
of digital transformation and cybersecurity. T. Kulchyt-
skyi et al. (2024) analysed the legal framework for digi-
tal security, focusing on the need to adapt legislation to
new digital challenges. A.A. Zavadskyi (2023) empha-
sised the need to regulate Al and deep synthesis tech-
nologies, including deepfake, considering the European
experience. Further research should be complemented
by the creation of a separate legal regime for artificially
generated content, as well as an analysis of Ukrainian
case law on diplomatic fakes. The second area focuses on
the protection of personal data. For example, V. [vkova
& . Opirskyi (2024) analysed the risks associated with
the unauthorised collection and use of personal infor-
mation in the OSINT context, which creates the basis for
the abuse of deepfake technologies. N. Afshari & A. Mo-
hammadi (2023) considered the violation of privacy due
to the use of synthetic media and emphasise the need to
expand legal mechanisms for protecting the individu-
al. M.D. Murray (2024) examined the balance between
the rights to privacy and publicity, proposing updated
approaches to digital consent. In further research, it
is advisable to pay attention to creating a unified dig-
ital identification mechanism and developing techni-
cal standards for verifying the authenticity of images.
The third area concerns copyright challenges. In
particular, K. Tyagi (2023) offered an interdiscipli-
nary analysis of the conflicts between copyright, mor-
al rights, and deepfake technologies, paying attention
to the limits of the permissible transformation of the
original. C. Jasserand (2024) considered misleading
headshots a threat to reputational rights, emphasis-
ing the legal uncertainty of the category of generated
facial images. Aspects that have received insufficient
attention include establishing clear criteria for origi-
nality in digital creativity and clarifying the user’s role
in generating synthetic content. The fourth area is in-
ternational approaches to regulation. B. Van der Sloot
& Y. Wagensveld (2022) described the challenges faced
by law in the so-called “synthetic society” and justify
the need for new norms. A. Wrébel (2024) analysed the
Polish model of legal response to deepfake, noting its
fragmentation even in the context of the GDPR. Y. Apolo
& K. Michael (2024) raised the issue of the reliability
of video evidence in court, pointing out the difficulties
of examining deepfake content. A.C. Heugas (2021)
compared the regulation of image rights in the US and
the EU, emphasising the need to harmonise protection

Rezvorovych n

mechanisms. I. Aristova et al. (2020) substantiated the
creation of specialiied courts to protect intellectual and
personal rights in the digital environment. Aspects that
have received insufficient attention include the unifi-
cation of international liability standards for the use of
deepfakes and the development of ethical codes for Al
applications in the media.

Thus, the research analysis showed that the civil
law aspects of using deepfake content require a com-
prehensive approach, including updating copyright
laws, strengthening legal protection of privacy, adapt-
ing European standards, and developing effective judi-
cial and regulatory mechanisms. Despite the growing
interest in deepfake issues, several key aspects remain
unresolved. In particular, the legal definition of deep-
fake content has not been formulated, which makes it
impossible to qualify it as an object of copyright or re-
lated rights. The limits of transformation under which
the created product is considered a derivative work are
unclear, and there are no clear criteria for the legitima-
cy of using someone else’s images, voice or stylistic fea-
tures in digitally generated content. The legal status of
such elements often remains outside the scope of cur-
rent regulation, creating serious gaps in protecting per-
sonal non-property rights. The problem of automated
content creation without the participation of a specific
author has also been insufficiently studied, making it
difficult to establish liability. The absence of deepfake
labeling mechanisms, imperfect response procedures,
and limited integration of international experience
leave the field unregulated.

The purpose of the article was to substantiate the
civil law approaches to regulating the use of deepfake
content in the context of copyright and personal data
protection, taking into account the challenges of the
digital transformation of society. Objectives of the ar-
ticle were: to determine the technological nature, char-
acteristics and forms of expression of deepfake content
as a product of digital generation; to study the legal
aspects of creating and using deepfake in the context
of copyright and protection of personal non-property
rights; to dentify gaps in current legislation and provide
practical recommendations for improving legal protec-
tion mechanisms in the digital environment.

Materials and Methods

This research used a mixed methodological approach
that combined traditional legal analysis with elements
of interdisciplinary study. The main goal was to under-
stand how deepfake technologies affect civil law, espe-
cially in the fields of copyright and personal data pro-
tection. The doctrinal legal method was used to study
laws, legal concepts, and academic opinions. This meth-
od helped to analyse how current legal norms work and
where there are gaps in regulating deepfakes. It also al-
lowed for the identification of legal definitions that are
still unclear or missing in national and international law.
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A comparative legal method was also important. It
was used to study how different countries respond to
deepfake technologies. To identify existing gaps in the
legal framework, a comparative analysis was conduct-
ed between current Ukrainian legislation ( Civil Code of
Ukraine, 2003; Law of Ukraine No. 2811-IX, 2022) and
relevant international standards and doctrines.This ap-
proach enabled the systematic detection of discrepan-
cies between existing legal regulations and the evolving
requirements of the digital environment. By comparing
laws from the EU, Germany, France and Ukraine, the re-
search identified both common trends and differences.
This helped to find possible legal solutions that could
be adapted to the Ukrainian context. The content anal-
ysis method was used to study specific legal texts, such
as international regulations (e.g., Regulation of the Eu-
ropean Parliament and of the Council No. 2016/679,
2016 (GDPR); Regulation of the European Parliament
and of the Council No. 2022/2065, 2022), draft laws
(like the U.S. Congress Act No. H.R.5586, 2023), court
decisions, and expert reports. Special attention was
paid to documents that discussed image rights, biomet-
ric data, and the use of Al in media.

In addition, the systemic-structural approach
helped to understand how different parts of the legal
system (civil, media, digital, and data protection law)
are connected when dealing with deepfake-related is-
sues. It showed how legal problems often require solu-
tions not from one area of law, but from several at once.
The research materials were collected through academ-
ic databases like Scopus, HeinOnline, and Google Schol-
ar, along with official publications from the European
Commission, World Intellectual Property Organisation

(WIPO), and Council of Europe. The study focused on
legal and ethical risks related to the unauthorised use
of personal images, voices, and behaviour in Al-gener-
ated content. The analysis included practical examples
from court cases, legal commentaries, and national dig-
ital strategies. Altogether, this methodological frame-
work allowed the research to build a clear picture of
how legal systems respond to deepfake technologies
and where improvements are needed to better protect
intellectual and personal rights in the digital era.

Results and Discussion

Deepfake content is one of the most sophisticated man-
ifestations of modern artificial intelligence technologies
based on deep learning, in particular, generative adver-
sarial networks (GANs), to create or modify images, vid-
eo, and audio with high realism. Its technological nature
isbased on the automatic training of computer models on
alarge amount of data, which makes it possible to imitate
facial expressions, intonations, movements, and other
features of real people or objects. As a result, a new digi-
tal product may look identical to the real thing, although
it is essentially a synthesised artificial object. Such con-
tent is actively used in various fields, from mass culture
and advertising to educational programmes and cyber
threats (Jasserand, 2024). Its functionality constantly
expands: modern deepfake systems can adapt to voice
samples, reproduce body language, synchronise lips with
artificially generated speech, and automatically create a
video sequence based on a text script. This provides flex-
ibility in creating media products and, at the same time,
raises concerns about its use in contexts of deception,
manipulation, or invasion of personal space (Table 1).

Table 1. General characteristics, forms and functionalities of deepfake content

Feature Contents Application examples
Technological | Generative deep learning algorithms, including GANs, | Using GANSs to create videos with new faces based on
basis autoencoders, neural networks samples
Types of . L . . . . . . .
content Video, audio, images, combined multimodal content | Voice replacement in audio, face overlay in real video
Full generation (creation from scratch), partial R . . ) .
Forms of - 5en ( e ). P Animation of historical figures, synthesis of famous
. modification (replacement of individual elements), ,
expression . . . people’s addresses
motion simulation
Functional Lip synchronisation, intonation imitation, emotion Automatic dubbing of videos with other voices,
features generation, speech adaptation creation of deep narratives
Purposes of Entertainment, advertising, art, education, Social apps for creating video memes, fake political
use disinformation, cyberattacks appeals

Source: compiled by the author on the basis of A. Lee & P. Woo (2022), A.A. Zavadskyi (2023), N. Afshari & A. Mohammadi (2023),

M.D. Murray (2024)

In practice, deepfake content is actively used in the
open media space and specialised services. In the enter-
tainment industry, mobile applications that allow users
to interactively change their faces in photos or videos or
duplicate the voices of celebrities have become popular.
In digital art, deepfake creates immersive installations
and visual content that would be impossible to realise

using traditional means. For example, Lucasfilm, in the
movie Star Wars: The Rise of Skywalker, used deepfake
technologies to “restore” actress Carrie Fisher, who died
before the end of filming (Screen Rant, 2019). Another
striking example is the Reface (n.d.) platform, developed
by Ukrainian experts, which allows users to change faces
in videos using neural networks and has become globally
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popular due to the simplicity and high quality of content
generation. At the same time, along with the positive
developments, there has been a sharp increase in the
number of fake appeals by public figures, manipulative
videos in information campaigns, and commercials cre-
ated without the parties’ consent. For example, in 2022,
avideo was circulated in which the President of Ukraine,
Volodymyr Zelenskyy, allegedly called for surrender; this
deepfake was quickly exposed, but the fact of its appear-
ance became an example of an information attack in war-
time (Allyn, 2022). As a result, deepfake content appears
as a technologically advanced but legally ambiguous
digital product that combines the potential for innova-
tion with a high risk of violating ethical and legal norms.

The legal use of other people’s works when cre-
ating deepfake content requires a clear distinction
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between primary and derivative copyrighted works.
Since most deepfake products are based on existing au-
dio, video, or visual materials, the key question is wheth-
er the result of the generation is a new work subject
to legal protection or a derivative work requiring the
permission of the copyright holder (Lee & Woo, 2022).
The degree of transformation, the level of creative con-
tribution, the nature of use, and the purpose of crea-
tion play a crucial role in determining the legal status.
Particularly difficult are cases where content is created
automatically, without clear authorship, which gives
rise to legal conflicts in the field of intellectual property.
To summarise approaches to the classification of such
objects, it is advisable to analyse the types of deepfake
content in terms of source, form of processing, and legal
consequences (Table 2).

Table 2. Legal classification of deepfake content in relation to primary and derivative works

Signs of the legal status

Type of material used
yp u of the created content

Terms of legitimate use Application examples

Derivative work, provided that
the structure or image
of the work is preserved
in a modified form

Copyrighted work (video,
music, images)

Requires permission
of the copyright holder; may
be licensed or quoted
in accordance with the law

Replacing an actor’s face
in a movie clip
or re-arranging a music video

Fragments from the public
domain or works whose
protection period has
expired

New or derivative work,
depending on the scope
of the transformation

Creating a video based
on works of the nineteenth
century or historical
documents

Free use is allowed in the
absence of restrictions

Individual elements of the | Mixed status: can be recognised

work (image, style, voice,
facial expressions)

as either a new work
or an infringing interpretation

Depends on the level of
originality, transformation
and commercial use

Generate a promotional video
using the style or visual code
of a famous movie

Full generation of new
content without direct

copying

May be considered a primary
work if it is the original result
of creative activity

Does not require consent

unless related or personal

rights of third parties are
violated

Creating a video based on
a text description using
generative Al

Combined use of several

Mostly classified as a derivative

work; the level

sources P
of modification is important

Mix audio and video
fragments from different
sources into a new video

May require permissions
for each element used

Source: compiled by the author on the basis of A. Lee & P. Woo (2022), K. Tyagi (2023), C. Jasserand (2024), A. Wrébel (2024)

In practice, the legal status of deepfake products
remains ambiguous, as each case requires an individ-
ual assessment, considering the content sources used,
the nature of the transformation, and the presence of
a commercial purpose. As part of the legal regulation
in Ukraine, there are currently no special rules directly
related to deepfake content. However, the general pro-
visions of the Law of Ukraine No. 2811-1X (2022), as
well as articles of the Civil Code of Ukraine (2003) reg-
ulating the right to work and the procedure for using
derivative works, apply. In particular, Article 433 of the
Civil Code of Ukraine stipulates that the object of copy-
right is works expressed in an objective form, including
audiovisual, computer and other products created by
creative labor. Suppose deepfake content is created by
modifying an existing protected work. In that case, it is
classified as a derivative and requires the right holder’s
consent by Article 440 of the Civil Code of Ukraine.

At the international level, no separate regulatory act
is dedicated to the legal status of deepfake content. At the
same time, the provisions of the Berne Convention for the
Protection of Literary and Artistic Works (1979) apply,
according to which the author has the exclusive right to
authorise adaptations, translations, and other modifica-
tions of his or her work. Within the framework of WIPO,
there are Treaties on Copyright (WIPO Copyright Trea-
ty, 1996) and Performances of Phonograms (WIPO Per-
formances and Phonograms Treaty, 1996), which recog-
nise digital forms of use of works and cover protection in
the digital environment. The European Union, although
not directly regulating deepfake, introduced the Reg-
ulation of the European Parliament and of the Council
No.2022/2065 (2022) and the Regulation of the Europe-
an Parliament and of the Council No.2021/0106 (2021),
which set requirements for transparency of digital con-
tent, including that created using generative models,
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and provide for liability for infringement of intellectual
property rights in the digital space (Tyagi, 2023). Thus,
the legal framework is gradually adapting to new chal-
lenges. However, legal uncertainty remains, which re-
quires further development at both the national and
international levels, with a clear distinction between
primary and derivative digital works generated with the
participation of artificial intelligence. In the context of
the proliferation of deepfake content, the effectiveness of
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legal protection mechanisms in reproducing a person’s
appearance, voice or behavioural traits without their
consent becomes particularly relevant. Such actions
may violate personal non-property rights, including
the right to image, voice, privacy and dignity. Different
jurisdictions develop their approaches to responding to
these judicial and administrative violations. For a scien-
tific assessment, it is appropriate to compare Ukrainian
and European law enforcement experience (Table 3).

Table 3. Protection of personal non-property rights
in the context of deepfake: Ukrainian and European experience

Jurisdiction Types of violations Protection mechanisms
. , 1. Claim for protection of the right to the image,
1. Unauthorised use of a person’s image pro Mgt o g
. . demanding a ban on distribution.
Ukraine in deepfake content. .
o . . 2. Appeal to the court or regulator regarding the
2. Imitation of voice for commercial purposes . . e e
violation of the individualisation of a person
o . . Administrative response, removal
France Voice imitation for commercial use without consent p

of content, notification of the subject

Using the appearance of a public figure

German . e .
y without participation in the project

Court ban on video distribution, compensation
for non-pecuniary damage

EU . )
by without the person’s consent

Processing of personalised deepfake content

Filing a complaint with the national regulator,
exercising the “right to be forgotten”

Source: compiled by the author on the basis of German Civil Code (2002), Civil Code of Ukraine (2003), CNIL (2022), N. Afshari
& A. Mohammadi (2023), A. Wrdbel (2024), Code of Relations Between the Public and the Administration (2024), EU Data

Protection Authorities (DPA) (2024)

In the European Union, in addition to the Regu-
lation of the European Parliament and of the Council
No. 2016/679 (2016), case law and the practice of na-
tional regulators are relevant (Van der Sloot & Wagens-
veld, 2022). In France, for example, in 2022, the National
Commission for Informatics and Liberties considered a
case of using a deepfake voice to fraudulently use online
advertising, ordering the company to remove the con-
tent and notify the victims of the fake (CNIL, 2022; Code
of Relations Between..., 2024). In Germany, a court or-
dered an online platform to remove a deepfake video fea-
turing a well-known TV presenter, although she had nev-
er participated in the project (German Civil Code, 2002).
Both examples demonstrated the real-world application
of judicial and administrative protection mechanisms,
even in complex digital environments. In Ukraine, the
Law of Ukraine No. 2297-VI (2010) defines the basic
principles of processing, storage, and use of personal
information, including biometric data such as facial im-
ages and voice samples. However, it does not explicitly
regulate the use of synthetically generated representa-
tions created by Al systems. This creates a legal vacu-
um where the protection of personal data in deepfake
contexts is limited to general norms and does not en-
sure direct liability for algorithmic misuse of identity
features (Law of Ukraine No. 2297-VI, 2010). Conse-
quently, Ukrainian regulators and courts still rely on
broad interpretations of privacy and image rights to
address cases of Al-generated content infringement.

At the international level, a key initiative is the U.S.
Congress Act No. H.R.5586 (2023), which proposed

mandatory digital watermarks and disclosure require-
ments for synthetically created visual and audio con-
tent. The Act introduced obligations for content pro-
ducers and platforms to label Al-generated materials
and establishes civil liability for intentional distribution
of unlabeled deepfakes that may cause harm to an indi-
vidual’s reputation or privacy. Although still under con-
sideration, this approach reflects a trend towards the
global institutionalisation of transparency standards
in Al media governance. Thus, the practice of Ukraine
and EU countries indicates the growing importance of
the non-property component of digital identity and the
need to develop specialised procedures for rapid re-
sponse to violations by deepfake content.

Despite the existence of general legal norms in
the field of intellectual property, personal data and
non-property rights protection, the current legislation
of Ukraine does not ensure proper regulation of the spe-
cifics ofthe use and distribution of deepfake content. The
absence of a legal definition of this phenomenon makes
it impossible to unambiguously qualify it as an object
of an offense or legal relationship, complicating the
application of existing rules in practice (Petrovskyi et
al., 2025). Comparative legal studies confirm that a sim-
ilar gap exists even in advanced jurisdictions, where
regulatory fragmentation and the absence of unified
standards hinder effective accountability for synthetic
media dissemination. ]. Meskys et al. (2020) highlight-
ed the challenges posed by dispersed regulatory frame-
works, while A. Fabuyi et al. (2024) emphasised the lim-
itations of current standards in ensuring compliance.
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Determining the legal status of persons who initi-
ate the creation of deepfakes remains problematic, es-
pecially in the case of automated generative systems,
when the issue of authorship and liability becomes
legally blurred. According to A. Busacca & M.A. Mon-
aca (2023), this ambiguity also extends to determin-
ing intent and purpose in the creation of Al-generated
materials, which complicates distinguishing artistic
innovation from manipulative or defamatory use. Also,
current legislation does not set limits on the permissi-
ble transformation of primary works in the digital envi-
ronment, which creates risks for both the copyright and
moral rights of third parties (Wrdébel, 2024).

A significant gap was observed in the mechanisms
for identifying the source of deepfake content, which
is critical for proving the fact of infringement in court
which correlates with the conclusions made by N. Af-
shari & A. Mohammadi (2023). Empirical evidence has
shown that the lack of transparent labeling mechanisms
substantially reduces victims’ ability to prove identity
misuse, particularly in cases of non-consensual inti-
mate content or political disinformation (Mania, 2024;
Romero Moreno, 2024). In addition, there are no reg-
ulatory requirements to label or disclose the artificial
origin of visual or audio content, which limits the trans-
parency of the digital environment (Murray, 2024). Pub-
lic perception research indicates that societies without
explicit labeling rules are more tolerant of synthetic
representations, underestimating their manipulative
potential as stated by M.B. Kugler & C. Pace (2021).

An additional threat is the low level of public
awareness of the technological characteristics and po-
tential risks of deepfake, which increases vulnerability
to manipulation and disinformation (Ivkova & Opir-
skyi, 2024). Therefore, as A. Fabuyi et al. (2024) em-
phasised, public education and awareness-raising cam-
paigns play a decisive role in preventing harmful use of
deepfakes in media and entertainment ecosystems. As
a result, law enforcement practice is forced to rely on
general rules that do not take into account the techno-
logical complexity, speed of dissemination, and social
danger of deeply generated content, which requires the
development of specialised legislative provisions.

To ensure effective protection of intellectual and
personal rights in the context of the spread of deepfake
technologies, it is advisable to initiate the development
of a comprehensive legal category of deepfake content
as a separate object of digital legal relations. At the leg-
islative level, a clear definition of such content should
be introduced, taking into account the method of its
creation, the purpose of its use, and the level of trans-
formation of primary works or personal characteris-
tics. It is necessary to provide for mandatory labeling
of artificially generated content containing a reproduc-
tion of a person’s image or voice, as well as liability for
its distribution without informed consent. In the field
of copyright, it is advisable to regulate the legal status
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of derivative works created using deep learning algo-
rithms, with requirements for obtaining permission
from the copyright holder or the person whose iden-
tity elements are used. It is also recommended that a
procedurally simplified procedure be provided for re-
sponding to violations, including the possibility of filing
applications with digital platforms and relevant data
protection authorities to promptly block or remove
content. In addition, at the level of international coop-
eration, it is advisable to initiate the unification of ap-
proaches to the legal regulation of deepfake, taking into
account EU standards and Council of Europe practice,
which will contribute to legal certainty and strengthen
interstate responsibility in the digital environment.

Conclusions

In the course of this research, thr appropriate conclu-
sion would be that deepfake content is not just a tech-
nological novelty, but a serious legal challenge that
current civil law systems are not yet ready for. As deep
learning algorithms continue to develop, they give rise
to complex digital products that can reproduce human
appearance, voice, and behaviour with impressive ac-
curacy. At the same time, this progress brings with it
significant legal risks - particularly in the areas of cop-
yright and the protection of personal non-property
rights. Based on the analysis, it was found that Ukrain-
ian legislation does not yet provide a clear legal defini-
tion of deepfake content, which complicates its qualifi-
cation in legal disputes. This makes it difficult to clearly
separate what is a derivative work from what could
be considered a violation of moral or copyright rights.
Moreover, there are no detailed rules for how consent
should be obtained when someone’s face or voice is
used in Al-generated content.

The absence of labeling requirements (such as an
obligation to indicate when a video or voice record-
ing was generated by Al) only deepens the problem.
Without such transparency, it is almost impossible for
ordinary users or even courts to distinguish real con-
tent from synthetic. In Ukraine’s current legal context,
where many digital challenges are still unregulated,
this creates space for potential abuses - especially in
times of war, when information security plays a key
role. In comparison with European practice, Ukraine
could benefit from adapting certain tools, such as sim-
plified takedown procedures, the “right to be forgotten”
in relation to deepfakes, and rules from the upcoming
EU Artificial Intelligence Act. It is also worth consider-
ing the creation of specialised judicial or administrative
procedures to quickly respond to violations caused by
the use of synthetic content.

To summarise, it was recommend developing a full-
fledged legal category of deepfake content within civil
law, which would regulate its definition, the degree of per-
missible transformation, and requirements for consent.
The issue of authorship in Al-generated works also needs
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LLmBiAbHO-NpaBoOBi acnekTn BUKOpUcTaHHA deepfake-KOHTeHTY
B KOHTEKCTi aBTOPCbKOI0 NpaBa U 3aXUCTY NePCOHaJIbHUX AaHUX

KpuctnHa PessopoBuy

JlOKTOp I0OpUAMYHUX HAYK, JOLEHT

JIHINPOBCbKUH Aep>KaBHUM YHIBEPCUTET BHYTPIIIHIX ClIpaB
49005, npocn. Hayku, 26, M. IHinpo, Ykpaina
https://orcid.org/0000-0003-1183-613X

AHOTaUifA. AKTya/lIbHICTb JOCTi/PKEHHs] 3yMOBJIEeHA HECTPUMHHM DPO3BUTKOM IeHEpaTHBHHUX TEXHOJIOTIH, 110
JIal0Th 3MOT'y CTBOPIOBATH IJTMOOKO 3MiHEHHUH ab0 MOBHICTIO CHHTE30BaHUN KOHTEHT 3a /I0IIOMOr0I0 MITYYHOTO
inTenekty, 30kpeMa deepfake. Takuii KOHTEHT He JIMIIE CTBOPIOE iJI0O3iI0 JOCTOBIpHOCTI, a ¥ CTaBUTH MHif
3arposy AOTPHUMaHHS NpaB iHTEeJNeKTyaJbHOI BJIACHOCTI ¥ 0COOMCTUX HEMAaWHOBHUX MpPaB, BUKJIUKAIOYU CYTTEBI
paBoBi BUKJHKUA B LUPPOBOMYy cepefoBuIli. Mera crtarTi mossrasa y ¢GopMysaoBaHHI U 06rpyHTyBaHHI
LMBIJIbHO-IPABOBUX MiJIX0/[iB /10 BperyJiloBaHHA BUKOpUCTaHHA deepfake-KOHTEHTY B KOHTEKCTi aBTOPCHKOTO
IpaBa Ta 3aXUCTy MepPCOHAJbHUX JAaHUX 3 ypaxXyBaHHSIM BUKJMKIB 1uppoBoi TpaHchopManii cycmisbcTBa.
Y Mexax [JOCJi[PKeHH BHUKOPHUCTAaHO MeTOAM CHUCTEMHOIO aHaJi3y, JIOTIKO-IOpUAWYHOIO y3arajJbHeHHs,
dopMabHO-IOPUAUYHUN METO/, a TAKOXK METOJ, MOPIBHAJIBHOIO MPAaBO3HABCTBA 3 YPaxXyBaHHAM MiXXHAapOJHUX
HOPM | JOKTPUHA/JIBHUX JpKepeJsl. YCTaHOBJIEHO, 10 YMHHE yYKpalHCbKe 3aKOHOAABCTBO He MICTUTb OKpPEMOTro
noHATTA deepfake-KOHTEHTY, a HasiBHI NpaBoBi MexaHi3MU € ¢parMeHTapHUMH 1 He OXOILIIOITH YCiX acleKTiB
BiZINIOBIZJaJIBHOCTI 32 OTO CTBOpPEHHS Ta NOLIMPeHHA. BUABJIEHO NPOra/IMHU B PEry/oBaHHI CTaTyCy MOXIJHUX
M poBUX TBOPIB, 3aXUCTy 6IOMETPUYHUX 03HAK 0COOH, @ TAKOXK y MPOLeypi BCTAHOBJIEHHS NPAaBONOPYIIHUKA
B yMOBaxX aBTOMaTH30BaHOI reHeparii KOHTeHTY. /loBeJieHo, 1110 6e3 HaJIe)XHOr0 HOPMATHUBHOTO pearyBaHHS
deepfake-TexHosiorii MOXyTb BUKOPHUCTOBYBAaTHCS SIK IHCTPyMEHT MaHIimy/sAuid, miaMmiHu ifeHTH4HOCTI H
nudpoBoi guckpeauTanii. JocaipKeHHS MiAKPeCcaAnI0 HeoOXiAHICTh MIXKAUCIUIIIHAPHOTO MiX0AY, 110 TOEAHYE
IOpUANYHI, TexHiYHi ¥ eTH4HI acneKkTu perymwoBaHHs deepfake. Oco6yiMBY yBary HpupijieHO NpoGJieMaTHIl
IOpUIMYHOI BiZiMOBiZa/IbHOCTI B pa3i aBTOMAaTHM30BaHOTO CTBOPEHHS KOHTEHTy 6e3 Ge3mnocepefHboi ydacTi
aBToOpa. AKLEHT 3p006JIEHO TAaKOX Ha BaKJIMBOCTI ndpoBoi nposopocTi i iHpopMoOBaHOI 3roiu sIK KIHOUYOBUX
MPUHLMIIB IPAaBOBOI'0 BPETYJ/II0BaHHS. Pe3y/sibTaTH AOC/iX)KEHHS MOXKYTh OYTH BUKOPUCTAHI /151 BJJOCKOHAIEHHS
HallioHaJIbHOT0 3aKOHO/,aBCTBA Ta pO3P006JIeHHS MiXXHAPOJHUX TPABOBUX MeXaHi3MiB y cdepi ITy4yHOro iHTe/1eKTy

KntoyoBi cnoBa: nudpose cepefoBulle; LITYYHE IOXO/KEHHS; aBTOMaTH30BaHe CTBOpPeHHs; uudpoBa
TpaHcdopMalisi; CHHTETUYHA MaHInyJs1is Mesiia
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Abstract. The purpose of the study was to determine how the control of legal support for scientific, technical, and
innovation activities was implemented in Poland. Legislative acts of the Republic of Poland, Germany, and France
were examined. The study employed the following methods: system analysis, comparative-legal method, formal-
legal method, content analysis, and synthesis. The instruments for stimulating innovation - tax reliefs for research
and developmentactivities (ulga B +R), the Innovation Box mechanism, and public-private partnership mechanisms
in the innovation sphere - were also explored. The article analysed how Poland implemented the monitoring of
legal norms’ effectiveness through digital tools (including Open System of Funds and Government Legislation
Centre, ex-ante and ex-post evaluations, as well as through public consultations and legislative transparency. An
institutional model was presented, providing coordination between state authorities, scientific institutions, and
independent auditors, particularly the Supreme Audit Office. A comparative analysis of legal support approaches for
scientific, technical, and innovation activities in Poland, Ukraine, France, and Germany was carried out. The study
also examined countries’ rankings in the Global Innovation Index 2024, according to which Germany ranked 9%,
France 12%, and Poland 40", Based on the conducted analysis, a set of practical recommendations was formulated
regarding the implementation of elements of the Polish experience in the Ukrainian legal framework, including
the introduction of digital monitoring mechanisms, business tax incentives, and the creation of institutional
infrastructure for innovation support. It was determined that implementing a comprehensive legal model similar
to Poland’s could enhance the effectiveness of Ukraine’s state innovation policy and harmonise it with European
standards. The practical significance of the study lies in developing a clear algorithm for introducing European
experience in organising the monitoring of legal support for scientific, technical, and innovation activities in
Ukraine to increase the effectiveness of national innovation policy

Keywords: intellectual property; tax incentives; state strategy; digital tools; innovation management

Introduction

In the 21° century, scientific, technical, and innovation
activities (STIA) have been the strategic foundation of
sustainable development and economic competitive-
ness. The effectiveness largely depended on efficient
legal regulation and the continuous monitoring of legal
support. The relevance of legal monitoring increased
under the conditions of the digital economy, integration
into international scientific and innovation networks,
and the necessity to adapt to European Union (EU)

standards. The legal framework for STIA covered both
general provisions on science and innovation and spe-
cific instruments such as research funding, intellectual
property (IP) protection, public-private partnership
(PPP) incentives, and tax reliefs. At the same time, the
monitoring mechanism - the evaluation of efficiency,
relevance to contemporary needs, and harmonisation
with international practice - was no less important than
the adoption of legislation itself. It enabled the timely
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identification of gaps, removal of barriers, and im-
provement of knowledge management. A country that
succeeded in creating an effective model of legal moni-
toring in the field of STIA was Poland. After joining the
EU in 2004, Poland underwent a transformation from a
post-socialist model to full integration into the Europe-
an scientific and innovation area. Through the digitali-
sation of legal processes, active involvement of civil so-
ciety, expert engagement, and systemic evaluation of the
legal framework, the country formed an effective model
of innovation management aligned with EU standards.

In the field of legal support for innovation activity,
one persisting issue was the low level of effective inte-
gration between science and business, which hindered
the commercialisation of research results and slowed
the development of national innovation systems. This
problem was examined by I. Jonek-Kowalska (2021),
who analysed the activities of Polish research insti-
tutes between 2014 and 2019 under legislative re-
forms aimed at stimulating the commercialisation of
research outcomes. The author identified a positive
trend of increased financial autonomy of institutes,
openness to cooperation with business, and partial
reduction of dependence on budgetary funding. Simi-
lar aspects - though with an international emphasis -
were discussed by S.I. Kubiv et al. (2020), who focused
on the innovation potential of Eastern European coun-
tries, highlighting inefficiencies in intellectual property
rights use and the limited role of state funding in devel-
oping innovation exports.

Another problem was the insufficient adaptation of
modern innovation management theories to the specif-
ic characteristics of individual states, which complicat-
ed strategic planning. D. Zielinski et al. (2024) studied
this issue using “horizon scanning” and “trend radar”
methods to identify seven promising technological di-
rections for Poland by 2030. The conclusions indicated
potential for strategic management of national innova-
tion policy through expert assessment of technological
trends. Similarly, Y. Kharazishvili et al. (2021) employed
foresight techniques to model long-term scenarios for
Ukraine’s integration into the European research area,
drawing on Polish experience. The researchers empha-
sised the need to transform foresight into a tool with
clear quantitative benchmarks that would enable adap-
tive strategic management of the innovation system. At
the macro level, one of the challenges in innovation pol-
icy implementation was the unexpected effects of inte-
grating European innovation strategies into national
contexts, especially in post-socialist countries. This is-
sue was studied by A. Karpinska (2020), who analysed
the “science and innovation paradox” in Poland - a phe-
nomenon where formal compliance with EU require-
ments did notlead to a significantincrease in innovation
capacity. The author identified four types of paradoxes -
of entrepreneurship, resources, financing, and absorp-
tive capacity - which together signalled a gap between

the normative framework of innovation policy and
the actual capabilities of the academic sector. Anoth-
er challenge was the uneven innovation development
of EU countries, which complicated policy unification.

A further problem concerned the unclear role of
local governments in supporting and implementing
innovation, as well as the lack of systemic analysis of
innovation activity dependence on municipality type.
N. Derlukiewicz et al. (2021) established that the type
of municipality significantly influenced the nature of
innovations, most of which were related to information
and communication technologies, e-governance, and
cross-sectoral cooperation. The study emphasised the
importance of institutional capacity and local resourc-
es for innovation. Unequal access to open innovation
platforms among professional groups also remained
an issue. J. Ober (2022) discovered that barriers to im-
plementing open innovation varied by respondents’
positions, requiring differentiated management solu-
tions. Despite existing research on the legal support of
innovation policy, the issue of monitoring legal regula-
tion of STIA in Central and Eastern European countries
remained insufficiently covered, particularly regarding
institutional mechanisms, digital tools for legal assess-
ment, and the participation of academic and business
sectors in the legal dialogue. The purpose of this study
was to examine Poland’s experience in organising the
monitoring of legal support for scientific, technical, and
innovation activities. The research objectives were to
study Poland’s legal approaches to managing STIA, com-
pare the Polish experience with that of other EU coun-
tries (France, Germany), and assess the potential for
adapting the Polish experience to the Ukrainian context.

Materials and Methods

The methodological basis of the study consisted of
a combination of several methods applied to the cor-
responding sources. The formal-legal and compara-
tive-legal methods were used to analyse the legislative
acts of the Republic of Poland. These include the Law of
Poland No. 2201 (2017), Law of Poland No. 21 (1992),
and Law of Poland No. 80 (1991). The analysis also cov-
ered the Industrial Property Law (2000), Law of Poland
No. 96 (2010), and Law of Poland No. 1668 (2018). In
addition, Law of Poland No. 534 (2019), Law of Poland
No. 19 (2008), and Law of Poland No. 9 (1991) were ex-
amined. Using content analysis, documents of Poland’s
strategic planning were examined, such as Resolution
No. 16 (2013) and the National Regional Development
Strategy (2025). The purpose of examining these ma-
terials was to identify legislative mechanisms for sup-
porting innovation, principles of research funding, and
features of state policy implementation in the field
of STIA. Based on system analysis, the entire body of
sources was studied as an integrated structure, and the
synthesis method allowed the generalisation of the ob-
tained results and formulation of conclusions.
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Within the study, several strategic and institution-
al programmes aimed at supporting scientific, techni-
cal, and innovation activities were analysed. The Smart
Specialization Poland (n.d.) programme was examined
to explore mechanisms for forming regional smart spe-
cialisation strategies. The Innovation Box programme
was also analysed to investigate the application of a
preferential income tax rate on profits derived from
qualified intellectual property rights (Innovation Box
tax..,, n.d.). The Smart Growth Operational Programme
2014-2020 (2015) was analysed to study practices of
supporting science-business consortia and commer-
cialising research results. The Bridge Alfa programme
was explored to assess the role of venture financ-
ing in innovative projects (Research in Poland, n.d.).
The STRATEGMED programme was studied to eval-
uate support for biomedical research and the imple-
mentation of innovative health technologies ([NCBR]
Strategmed..., 2023). Within the Regional Operational
Programme (ROP) Podlaskie Voivodeship, the funding
of the company “Dary Natury” for creating research
and development (R&D) infrastructure was analysed
(Polish natural products..., 2019). The Biznesmax pro-
gramme providing credit guarantees for innovative and
environmental projects was examined (Biznesmax -
ERDF guarantee..., 2023). The First Business - Start up
Support programme was also studied, which offered
grant and preferential support for business creation
(Start-up funding for..., 2024), as well as the e-Pionier
programme implemented on the basis of pre-commer-
cial procurement for developing prototype solutions
(MVPs) (PIONIER-LAB..., 2020). In addition, Poland’s
participation in international PPP formats was ana-
lysed, particularly within the European Research Area
Network (ERA-NET) and Horizon 2020 programmes,
where the National Centre for Research and Develop-
ment (NCBR) (n.d.) acted as the national coordinator of
competitions (Poland: NCBR, n.d.; NEURON, n.d.). In the
broader European context, the activities of the Europe-
an Innovation Council (EIC) were examined, including
its instruments - EIC Pathfinder, EIC Transition, and
EIC Accelerator - aimed at supporting start-ups and
small and medium-sized enterprises (SMEs) (European
Innovation Council, n.d.a; n.d.b; n.d.c). For quantitative
analysis of funding, the European Structural and Invest-
ment Funds (2015) Report was used.

To broaden the analytical perspective, materi-
als from France and Germany were also used. In par-
ticular, The Future Investment Programme (2018),
Search Code (n.d.), and Smart Specialisation Strategy
(About S3.., n.d.) were analysed. The study also ex-
amined the Regional Development Strategy (SRDEII
fle-de-France..,, 2022) and the Noé Bretagne Strate-
gy (The Noé Brittany..., n.d.). In addition, Germany’s
High-Tech Strategy (Federal Ministry of Education
and Research, n.d.) and the Basic Law for the Feder-
al Republic of Germany (1949) were considered. For

Sokolova

comparison with the Ukrainian context, the Law of
Ukraine No. 2404-VI (2010), Law of Ukraine No. 40-
IV (2002), and Law of Ukraine No. 848-VIII (2015) were
analysed. The study also examined Global Innovation
Index (GII) data for 2020-2024 for Germany, France,
and Poland, to determine the dynamics of innovation
development (Germany ranking in.., 2024; France
ranking in..., 2024; Poland ranking in..., 2024).

Results
The legal regulation of STIA in Poland is one of the
instruments for shaping an effective innovation poli-
cy, ensuring technology transfer, stimulating applied
science, and integrating academic knowledge into the
sphere of entrepreneurship. The Polish model is based
on a complex of interrelated strategic documents, legis-
lative acts, and institutions that ensure the implemen-
tation of state policy in this field. Its key feature lies in
the integration of science, business, and the state on
the principles of partnership and the combination of
regulatory mechanisms with economic incentives for
innovative activity. One of the main documents is the
Resolution No. 16 (2013), which outlines the long-term
directions of Poland’s socio-economic development
under the conditions of globalisation. The document
defines innovation as the main driver of modernising
the economy and society, envisages an increase in ex-
penditure on R&D to 2% of gross domestic product
(GDP), the development of regional Smart Specialisa-
tion strategies (About S3..., n.d.), the digital transfor-
mation of education, and the strengthening of human
capital. The strategy emphasises the need for close
integration between science and business, which cor-
responds to European approaches to the development
of innovative ecosystems. An additional reference point
is the National Regional Development Strategy (2025),
which focused on improving Poland’s competitiveness
through investments in knowledge, new technologies,
and the development of cooperation between science,
industry, and the state. The strategy defined four priori-
ty areas: the modernisation of education, the digitalisa-
tion of the economy and administration, market-orient-
ed research, and the stimulation of innovative activity
among enterprises. These strategic directions are ac-
tively implemented and deepened through the system
of existing legislative and regulatory acts that create le-
gal mechanisms for implementing the objectives in the
field of STIA. The main role in the legal framework for
STIA in Poland is played by sectoral laws, each of which
contributes in its own way to organising the monitoring
and evaluation of the effectiveness of state policy.
Accordingly, the Law of Poland No. 2201 (2017)
became a key element in creating a favourable legal en-
vironment for the development of innovative entrepre-
neurship and stimulating research activity in the pri-
vate sector in Poland. This legislative act does not create
new legislation from scratch but introduces significant
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amendments to already existing laws regulating finan-
cial, tax, and administrative activities of innovation en-
tities. Such an approach demonstrated the flexibility
and responsiveness of the Polish legislator to the needs
of the innovation ecosystem through targeted yet sys-
temic adjustments. One of the innovations introduced
by this Law is the implementation of tax incentives for
R&D. This was achieved by amending the Law of Poland
No. 2201 (2017) and the Law of Poland No. 80 (1991).
The key provision here is Article 18d of the Law of
Poland No. 21 (1992), which defined the “R&D relief”
(ulga B+R). According to this provision, taxpayers who
incur qualified R&D expenses have the right to deduct
up to 100% of these costs (or even more, depending on
the type of enterprise and the nature of the expendi-
ture, as refined by later amendments) from the taxable
base (Law of Poland No. 80, 1991). This means that en-
terprises may double-count certain expenses: once as
operating costs and once as tax deductions. Qualified
expenses include, in particular, the costs of salaries of
employees engaged in R&D, the purchase of materials
and raw materials, the use of laboratory equipment, and
the depreciation of research instruments. This mecha-
nism was designed to directly stimulate private sector
investmentininnovation by reducing the tax burdenand
increasing the attractiveness of innovative activities.

Monitoring the effectiveness of this provision in-
volves analysing data on the number of enterprises
that used the relief, the volume of declared qualified
expenses, and the impact on the overall level of R&D
investment in the private sector. The Law also aims
to simplify IP commercialisation mechanisms. This is
achieved through amendments to the Industrial Prop-
erty Law (2000) and other related acts. The purpose
of these amendments is to accelerate and simplify the
procedures for registering patents, utility models, in-
dustrial designs, and trademarks, as well as to create
clearer rules for the licensing and transfer. Overall, the
Law of Poland No. 2201 (2017) represents a significant
step towards improving Poland’s innovation climate.
Its main contribution lies in creating systemic tax in-
centives and optimising legal procedures that direct-
ly influence the attraction of private capital into R&D
and the acceleration of innovation commercialisation.
Monitoring its effectiveness requires a comprehensive
approach that includes both quantitative indicators
(investment volumes, tax deductions) and qualitative
ones (number of innovative enterprises, level of com-
mercialisation, evaluation of administrative burden).
This Law, together with other legislative and strategic
documents, forms an integrated system of support and
monitoring of STIA in Poland.

Next is the Law of Poland No. 1668 (2018), which
comprehensively regulates the higher education and
science system in Poland, replacing previous acts. Its
most important aspect for monitoring is the intro-
duction of a new system for evaluating the quality of

scientific activity. Part 1I, Chapters 5 and 6 (Articles
263-356), detail the processes of periodic assessment
of the quality of scientific activity and scientific disci-
plines conducted by the Science Evaluation Commis-
sion (KEN). This directly forms the basis for monitoring
scientific achievements and the compliance with estab-
lished standards, as well as influencing the distribution
of basic funding for universities and research institu-
tions. The Law establishes parameters for classifying
and ranking scientific institutions and universities
based on the scientific achievements (Article 388). This
makes it possible to track the dynamics of development
in higher education institutions and research institutes,
as well as the effectiveness of implemented reforms.
Part II, Chapter 1 (Articles 111-209) regulates the pro-
cess of obtaining academic degrees (Doctor and Doctor
habilitatus) and academic titles. Monitoring allows for
tracking changes in the scientific human resources and
the effectiveness of training new research personnel.
The Law also encourages international cooperation
and the internationalisation of scientific activity (Ar-
ticles 16, 21, 23). This requires tracking the interna-
tional activity of Polish science, including the number
of joint projects and publications with foreign partners.
Overall, this Law defines the organisational and quali-
tative aspects of monitoring, creating a framework for
assessing the performance and efficiency of scientific
research and its international competitiveness.

The final specialised legislative act is the Law of Po-
land No. 96 (2010). This Law is central to monitoring
the implementation of state policy in the field of applied
research and innovation. It establishes the tasks and
functions of the NCBR as the key institution supporting
R&D, particularly applied research, and the implemen-
tation of its results into the economy. Article 2 of this
Law details the tasks of the NCBR, which include man-
aging research and development funding programmes,
supporting the commercialisation of research results,
and promoting cooperation between science and busi-
ness. Monitoring involves analysing the implementation
of these tasks. The Law defines the procedures for com-
petitions, grants, and programmes implemented by the
NCBR. Articles 14-16 regulate the mechanisms for pro-
viding financial support. This requires monitoring the
procedures for project selection, implementation, and
achieved results, including the number of implemented
innovations and attracted investments. The NCBR often
acts as an expert and consultant for the government,
which is also part of its mandate. Monitoring the activ-
ities of the NCBR, based on this Law, allows for track-
ing progress in research commercialisation, supporting
technological development, and contributing to eco-
nomic growth. It also makes it possible to assess to what
extent the legal framework of the NCBR’s activities con-
tributes to achieving Poland’s strategic goals in STIA.

Additionally, it is worth noting the Law of Po-
land No. 534 (2019). This legislative act established a
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national network of over 30 research institutes. The
purpose of the Law is the institutional integration of
applied research with market needs, providing compre-
hensive solutions “from idea to technology”, attracting
private investors, and optimising costs through a net-
work structure (Article 3). The Lukasiewicz Network
has become an important platform for effective coor-
dination of applied research and its implementation in
production, which, in turn, requires separate monitor-
ing of its effectiveness and contribution to innovation
development (Franaszek et al, 2021). A complement
to these institutional and organisational mechanisms
is the legislation on public-private partnerships, which
creates legal and financial conditions for cooperation
between the state and business in implementing in-
novative projects. The Law of Poland No. 19 (2008)
defines the legal framework for cooperation between
the state and business in joint projects, including in
the field of innovation. The Law provides for: joint fi-
nancing of science parks, technology transfer centres,
and innovation platforms; the involvement of Europe-
an structural funds (Horizon Europe, Smart Growth);
simplified procedures for the participation of small
and medium-sized enterprises in PPP projects (innova-
tions of 2020); increased transparency of contract con-
clusion through digitalisation and public procedures;
guarantees of tax stability for private partners.

PPPs are actively used in Poland to implement re-
gional innovation projects, create science parks, incu-
bators, and technology transfer centres, which increase
the efficiency of using public resources and stimulate
investment (Solak, 2024). Thus, Poland has created
a multi-level legal system that integrates national de-
velopment strategies, innovation legislation, and pub-
lic-private partnership mechanisms. This system en-
sures effective interaction between the state, science,
and business, combining regulatory governance with fi-
nancial and organisational incentives. The Polish expe-
rience demonstrates that the complexity, transparency,
and adaptability of legal regulation contribute to build-
ing an innovation-oriented economy, which can serve
as an example for countries with transition economies,
including Ukraine, in the process of modernising the le-
gal framework in accordance with European standards.

In the context of ensuring the effectiveness and
compliance of legislation in the field of STIA, Poland
demonstrates a comprehensive approach to monitor-
ing legal norms. This process is multifaceted and in-
cludes the use of modern digital tools, regular evalua-
tion of effectiveness, ensuring transparency, and active
engagement of civil society, as confirmed by numerous
sources and practices. One of the key directions is the
implementation of digital tools that enhance the effi-
ciency of monitoring legal norms. The central element
of this process is the Unified Electronic Registers of
Legislation. An example of such a platform is the Inter-
netowy System Aktow Prawnych, which serves as the
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official source of Polish legislation, where all current
laws, decrees, and other legal acts, including those re-
lated to STIA, are published. This system provides easy,
quick, and free access to information for all interested
parties - researchers, innovators, entrepreneurs, law-
yers, and the public. This not only promotes transpar-
ency but also facilitates tracking legislative changes and
ensuring compliance with legal norms.

The next direction of monitoring is the use of plat-
forms for electronic consultations. These are online
tools that allow collecting feedback from the public,
businesses, and the scientific community regarding
draft legal acts or existing norms. An example of such
a platform is the governmental portal where draft laws
are published for public discussion (for instance, the
Rzgdowe Centrum Legislacji portal, which primarily
serves for publication but also includes mechanisms for
submitting comments). These platforms increase the
inclusiveness of the law-making process by allowing
stakeholders to express the opinions and suggestions,
which is valuable for forming high-quality and effective
legislation in the field of STIA. This approach is consist-
ent with the recommendations of the Organisation for
Economic Co-operation and Development (2012) con-
cerning regulatory quality improvement, which empha-
sise the importance of transparency and public consul-
tation. Thus, digital tools in Poland play a central role
in ensuring transparency, accessibility, and efficiency
in monitoring legal norms, which forms the foundation
for developing a stable and supportive environment for
scientific, technical, and innovation activity.

Itis worth noting that in Poland, the effectiveness of
legislation is not limited merely to its existence but also
includes regular assessment of its real impact on the
field of STIA. This approach is systematic and consists of
several key stages that ensure continuous improvement
ofthe legal framework. Poland actively practises ex-ante
and ex-post evaluations. Ex-ante evaluation is conduct-
ed before adopting a new law or introducing significant
changes. It involves a detailed analysis of potential con-
sequences, risks, and benefits of the new regulation for
the field of STIA. At this stage, economic, social, and en-
vironmental assessments may be conducted, allowing
forecasts of the regulation’s impact on various aspects
of society and the economy. These assessments serve
as a tool for informed decision-making and minimis-
ing potential negative effects. For example, within the
framework of the regulatory impact assessment proce-
dure in Poland, ministries and agencies are required to
conduct a detailed analysis of the impact of draft laws
before submitting the draft laws to the Council of Minis-
ters (Colombo et al., 2022). Ex-post evaluation, in turn,
is carried out after a certain period of the legislation’s
implementation. Its goal is to assess the actual effec-
tiveness of adopted norms and the extent to which the
established objectives have been achieved. This pro-
cess may include statistical data analysis, such as the
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number of patents, the volume of R&D investments, and
the number of newly created start-ups, which provide a
quantitative assessment of the legislation’s impact. In
addition, qualitative methods are used, including stake-
holder surveys, focus groups, and case studies, which
allow for gathering feedback from direct participants
in the process and identifying practical problems in the
application of legal norms (Sukiennik, 2023). Examples
of such assessments can be found in reports by NIK or
NCBR, which periodically publish analyses of the effec-
tiveness of state programmes and support instruments
for STIA (Legal basis for the..., n.d.).

The next component is monitoring implementa-
tion. This involves regularly tracking how effective-
ly the adopted legal norms are being implemented in
practice. Monitoring helps identify obstacles to the ap-
plication, such as bureaucratic procedures, insufficient
funding, or lack of awareness. This allows for prompt
responses to challenges and adjustments in policy to
ensure that the legislation aligns with the needs of the
STIA sector. Transparency is the main principle of mon-
itoring and public trust in the Polish legal system. It is
ensured at several levels, guaranteeing the accessibility
of information and openness of processes. A key ele-
ment is the publication of draft legal acts. All draft laws
and by-laws, including those related to STIA, are pub-
lished on official government portals. This enables the
public, experts, and stakeholders to become familiar-
ised with forthcoming legislative changes and provide
comments and proposals before the final adoption. In
addition, access to monitoring and evaluation results is
ensured. Reports on the effectiveness of legislation, an-
alytical studies, and the results of public consultations
are publicly available. This promotes greater account-
ability of public authorities and allows society to over-
see how efficiently resources are used and goals are
achieved in the STIA field (Wang et al., 2022). Trans-
parency is also supported through open meetings and
hearings. Parliamentary committees, particularly the
Committee on Innovation and New Technologies of the
Sejm, as well as other bodies involved in law-making
in the field of STIA, conduct open sessions. This allows
the public and the media to observe the process of dis-
cussion and decision-making, thereby enhancing the
accountability of state institutions.

It should also be noted that the participation of civil
society is an integral part of shaping an adequate and
effective legal framework in the field of STIA in Poland.
The involvement of scientific and innovation associa-
tions, the business community, and non-governmental
organisations ensures that legislation remains rele-
vant to the actual needs of the sector. One of the main
mechanisms is public consultation. The organisation
of official consultations with experts, business rep-
resentatives, scholars, and civic activists on draft leg-
islative acts makes it possible to collect a broad range
of opinions and proposals. These consultations are

often conducted in the form of public hearings, online
surveys, and the collection of written comments. For
deeper expert interaction, expert councils and work-
ing groups are created. These are advisory bodies at
ministries and agencies, composed of representatives
of the academic and business communities. The role
is to provide expert assessments and develop specific
proposals for improving legislation in the field of STIA.
For instance, the Ministry of Science and Higher Educa-
tion has such councils to discuss strategic directions for
the development of science (Warwas et al., 2021). Fur-
thermore, lobbying and advocacy opportunities are of
great importance. Stakeholder groups have legal means
to actively communicate the positions to legislative
and executive authorities, which is a natural process in
democratic countries. This ensures that the interests of
various actors in the innovation ecosystem are taken
into account when shaping legal policy.

The monitoring of legal norms in Poland is carried
out with the participation of numerous institutions,
each performing its specific role and ensuring a multi-
dimensional approach. The Parliament (Sejm and Sen-
ate) is the key legislative body. It not only adopts laws
but also exercises parliamentary oversight of the im-
plementation. Parliamentary committees, particularly
the Committee on Innovation and New Technologies,
play a key role in reviewing and assessing legislative
initiatives, as well as in conducting hearings and in-
quiries concerning issues of STIA. The government and
individual ministries, such as the Ministry of Science
and Higher Education and the Ministry of Develop-
ment and Technology, are the main bodies responsible
for developing and implementing policy in the field of
STIA. These bodies also conduct primary monitoring of
the effectiveness of the secondary legislation adopted
by these authorities, ensuring its alignment with the
country’s strategic development goals. The NCBR is the
key institution responsible for financing research and
development. At the same time, it plays an important
role in evaluating the effectiveness of STIA support in-
struments, as it possesses a substantial amount of data
on the performance of funded projects. Its experience
and data are an important source for the overall moni-
toring of legal support (National Centre for..., n.d.). The
NIK is the supreme body of state audit. It oversees the
use of public funds and the efficiency of government
programmes, including in the field of STIA. NIK reports
contain critical analyses and independent recommen-
dations for improving legal regulation and the effi-
ciency of budget spending (Legal basis for the..., n.d.).
Scientific institutes and universities also contribute to
monitoring by conducting independent studies on the
effectiveness of public policy and legislation in the field
of STIA. These institutions provide objective data and
expert conclusions, which are a valuable source of in-
formation for government and legislative bodies. Final-
ly, business associations and chambers of commerce
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represent the interests of businesses and provide di-
rect feedback on the impact of legislation on innovative
activity. The participation in consultative processes is
critically important for ensuring the practical effective-
ness and relevance of legal norms. Such a multi-actor
approach to monitoring legal norms ensures compre-
hensive analysis, independent oversight, and the con-
tinuous improvement of the legislative framework,
which is key to the development of scientific, technical,
and innovation activity in Poland.

Poland systematically employs a variety of legal in-
struments to stimulate STIA, creating a favourable en-
vironment for the development of the country’s innova-
tion potential. This comprehensive approach includes
tax incentives, public grants, and public-private partner-
ships, allowing for investment attraction and sustaining
the innovation cycle at all its stages. Tax incentives are
among the most common and effective instruments for
supporting STIA, due to directly affecting the financial
benefits of companies investing in innovation. The key
instrument is R&D relief. This measure allows compa-
nies to deduct additional expenses related to research
and development activities from the taxable income. It
covers a significant share of qualified costs such as re-
searchers’ salaries, equipment, materials, and services
purchased for R&D purposes. The amount of the relief
may reach 100-200% of qualified costs, which signifi-
cantly reduces the tax burden on innovative companies
and encourages these companies to increase invest-
ment in research and development (Biatek-Jaworska et
al, 2024). Another instrument is the Innovation Box.
This mechanism allows for the application of a reduced
corporate income tax rate of 5% to income derived
from qualified IP rights. Such rights include, in particu-
lar, patents, industrial designs, copyrights on computer
programs, and topographies of integrated circuits de-
veloped or improved within the framework of R&D. The
purpose of the [P Box is to encourage companies to com-
mercialise the innovations by motivating the compa-
nies to obtain and protect IP rights. Detailed provisions
regarding the IP Box are also contained in the afore-
mentioned income tax laws (Innovation Box tax..., n.d.).

In addition, there are incentives for promoting in-
novative products. These are measures granted to com-
panies thatimplement innovative solutions, helping the
companies cover the costs of marketing and promoting
new products and services. Although less well-known
compared to R&D relief, such incentives contribute to
innovation commercialisation by reducing the financial
burden of market entry. At the local level, property tax
exemptions may be applied. In some cases, local author-
ities may grant full or partial exemption from property
tax for facilities used for R&D or innovation activities.
This applies, for instance, to science parks, technology
incubators, and other innovation centres, creating fa-
vourable conditions for the development. This decision
is made at the level of local self-government bodies in
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accordance with the Law of Poland No. 9 (1991). Grant
support is another important pillar of stimulating STIA,
especially for projects with a high level of risk or a long
payback period, where private investment may be in-
sufficient. The key institution responsible for allocating
substantial amounts of R&D funding is the NCBR. The
NCBR offers a wide range of grant programmes aimed
at different stages of the innovation cycle - from funda-
mental research to product development and commer-
cialisation. Examples of popular programmes include
STRATEGMED (for projects in the field of medical tech-
nologies) or those funded by European funds ([NCBR]
Strategmed...,2023). These programmes serve asinstru-
ments for implementing national innovation policy and
promoting the commercialisation of research results.

In addition to national programmes, Poland is one
of the beneficiaries of EU structural and investment
policy funds. A significant share of these funds is direct-
ed towards supporting innovation and R&D through
regional operational programmes co-financed by the
European Union. This includes grants for infrastruc-
ture development, support for SMEs in the field of in-
novation, and the development of human capital for
STIA. Within the framework of the European Union’s
structural and investment policy implementation, Po-
land receives funding through a number of key funds
aimed at supporting innovation activities and research
and development work. One of the central programmes
is the Smart Growth Operational Programme 2014-
2020 (2015), which is the largest EU grant programme
in the field of innovation. It is aimed at supporting con-
sortia that combine science and business, as well as at
commercialising research results and implementing
regional smart specialisation strategies. Another im-
portant financial instrument is the Bridge Alfa pro-
gramme, implemented under the auspices of the NCBR
and financed by the European Regional Development
Fund (ERDF) through the Program Operacyjny Inteli-
gentny Rozwéj (POIR) during 2014-2020 (Research in
Poland, n.d.). The main objective of the programme is
to enhance cooperation between scientific institutions
and entrepreneurs, particularly through investments in
early-stage start-ups.

ROPs, implemented across all 16 Polish voivode-
ships, also play a significant role. A considerable share
of ROP funds is directed towards innovation, energy in-
frastructure development, and transport. For example,
the Matopolskie Voivodeship received up to EUR 2.92
billion in 2014-2020, much of which was directed to-
wards supporting innovation projects. Under the Pod-
laskie Voivodeship ROP, the company “Dary Natury” re-
ceived EUR 538,092 from the ERDF to establish its own
innovative R&D infrastructure (Polish natural prod-
uct...,, 2019). Another element of the investment infra-
structure is the Polish Development Fund (Polski Fun-
dusz Rozwoju - PFR) Investment Fund Company (n.d.),
which implements loan, guarantee, and venture capital
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programmes for small and medium-sized businesses as
well as for innovative enterprises. The activities of PFR
are financed, among other sources, by EU structural
funds, primarily within the POIR framework (Holecki et
al., 2020). Overall, during 2014-2020, Poland received
approximately EUR 86 billion from ESI funds, and with
national co-financing, the total resources exceeded EUR
105 billion (European Structural and..., 2015). All the
above-mentioned funds are aimed at developing in-
frastructure, supporting SMEs, implementing innova-
tive technologies, and strengthening human capital in
the regions. Given Poland’s positive experience, such
a system may be adapted in other countries, including
Ukraine, to effectively launch regional innovation pro-
grammes within the framework of European funding.

In Poland, there are separate grant programmes
aimed at supporting start-ups and SMEs. These pro-
grammes are specialised and provide funding to inno-
vation-oriented companies at different stages of the
development - from research projects and prototype
creation to patenting, technology validation, and mar-
ket entry. The administration of such grants is usually
carried out through regional development agencies,
state funds, or sectoral ministries whose aim is to
stimulate entrepreneurship, digitalisation, and inno-
vative activity in the SME sector. Among the financial
instruments of a guarantee nature, the Biznesmax
programme deserves a mention (Biznesmax - ERDF
guarantee..., 2023). It is a credit guarantee mechanism
aimed at innovative and environmental projects by
SMEs. The programme is implemented with the sup-
port of the ERDF and was adapted to EU crisis-response
initiatives during the COVID-19 pandemic (CRII/CRII
Plus). Its goal is to reduce financial barriers for busi-
nesses implementing new technologies.

In the pan-European context, the activities of the
EIC (n.d.a; n.d.b; n.d.c) are of great importance. The
EIC implements several grant instruments for start-
ups and SMEs: EIC Pathfinder (up to EUR 3-4 million
for early-stage research), EIC Transition (up to EUR 2.5
million for validation), and EIC Accelerator (blended fi-
nancing - up to EUR 17.5 million). These programmes
are open to Polish innovative companies that meet the
eligibility criteria for participation in EU framework
programmes. In addition, an important mechanism for
supporting start-ups in Poland is venture capital funds
operating under the PFR Ventures (n.d.) - a subsidi-
ary of the PFR. A substantial portion of these funds’
resources is derived from European sources within
the POIR programme framework. A separate category
includes programmes for young entrepreneurs. For ex-
ample, the “First Business - Start-up Support” is a gov-
ernment programme initiated by the Polish Ministry
of Family and Social Policy and implemented through
Bank Gospodarstwa Krajowego (Start-up funding for...,
2024). The programme provides grant and preferen-
tial support for individuals starting the own business-
es and is financed from the state Labour Fund. All the
mentioned programmes demonstrate a multi-level ap-
proach to financing innovative entrepreneurship that
combines European resources, national strategy, and
regional initiatives. Such a system ensures support for
start-ups at every stage of the development - from re-
search to market commercialisation - and can serve as
a useful model for developing similar mechanisms in
other countries, including Ukraine. The visualisation of
changes in Poland’s innovation development in 2020-
2024 is presented in Table 1, which reflects its posi-
tions in the GII and indicators in the areas of “innova-
tion investments” and “innovation output”.

Table 1. Poland’s ranking in the Global Innovation Index 2024

Year GII Position Innovative inputs Innovative outputs
2020 28 38 40
2021 40 37 42
2022 38 41 36
2023 41 50 36
2024 40 45 38

Source: compiled by the author based on Poland ranking in the Global Innovation Index 2024 (2024)

Analysing Table 1, it can be concluded that Poland
occupies a mid-level position (40" in 2024) in the
global innovation ranking, demonstrating a moder-
ate but unstable level of innovation development. The
main challenge lies in the weakness of the investment
component, which prevents higher results from being
achieved. Despite some improvement in innovation
efficiency during 2022-2023, the lack of stable financ-
ing and long-term strategies slows progress. PPP is a
recognised and effective tool in Poland for combining
the resources and competencies of the public and pri-
vate sectors to implement large-scale and complex

innovation projects. This approach enables risk-shar-
ing, mobilisation of the necessary financial resources,
and the utilisation of both sectors’ strengths, which
significantly accelerates the development of scientific,
technical, and innovation activity. One of the key areas
of implementing PPP policy in Poland is the joint exe-
cution of research projects. The Polish government, in
particular through the NCBR, actively supports cooper-
ation models in which research is conducted by private
companies or consortia involving scientific institutions.
This approach allows financial and technological risks
typical for innovation activity to be distributed while
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ensuring private-sector access to public infrastructure,
scientific equipment, and the expertise of universities
and research institutes.

Relevant mechanisms are implemented through
specialised programmes and competitions adminis-
tered by the NCBR, which acts as an institutional part-
ner that partially assumes risks and simultaneously
encourages private sector participation in high-tech
projects. One example of this cooperation model is the
e-Pionier programme, based on the pre-commercial
procurement (PCP) model. This programme is imple-
mented by the NCBR in partnership with accelerators
and is aimed at engaging small teams - start-ups and
independent developers - to address clearly defined
public challenges. Under the PCP mechanism, the pub-
lic side (represented by the NCBR or an authorised op-
erator - Programme Component Operator) announc-
es a call, manages contract conclusion processes, and
oversees performance. Participants - Programme Com-
ponent Partners (IT companies and start-ups) - devel-
op MVPs. Based on the results of the first two calls con-
ductedin 2017-2020, 81 MVP solutions were developed
and funded, confirming the effectiveness of this model
in the field of digital innovation (PIONIER-LAB..., 2020).

In addition to national initiatives, Poland actively
participates in implementing international PPP formats
within the ERA-NET and Horizon 2020 programmes.
Specifically, the NCBR acts as the national coordinator
for ERA-NET calls, co-financing the participation of Pol-
ish organisations in international research consortia
(Poland: NCBR, n.d.). For instance, under the NEURON
ERA-NET programme, which funds neuroscience re-
search, Polish companies and universities can receive
up to 100% funding for both fundamental and applied
projects under international partnerships (NEURON,
n.d.). Thus, the use of PPPs in Poland, particularly
through NCBR instruments, provides several advan-
tages: it enables effective risk-sharing between public
and private sectors; grants business access to institu-
tional and scientific infrastructure; engages private IT
teams in solving public challenges; and supports high-
tech development through national and international
programmes. This PPP model combines the flexibility
of private entrepreneurship with the possibilities of
targeted state financing, thereby forming an effective
innovation environment.

PPP is also actively used to establish innovation
centres and clusters. This cooperation promotes the
development of innovation parks, technology incuba-
tors, and specialised clusters where companies, uni-
versities, and research centres collaborate on joint pro-
jects. Such infrastructure facilities create a favourable
environment for generating and commercialising in-
novations, fostering synergy among the various partic-
ipants of the innovation ecosystem (Schulders, 2023).
Another aspect of stimulating innovation through PPP
is public procurement of innovations. Polish legislation
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actively encourages public bodies to purchase inno-
vative solutions developed by the private sector. This
creates a stable market for new technologies and
products that can be used in the public sector (for ex-
ample, in healthcare, energy, and digital services) (Ka-
nia, 2023). This practice not only supports innovative
companies but also improves the efficiency and mod-
ernisation of public services.

Hence, the Polish government actively involves pri-
vate capital in joint investment funds, including venture
capital and development funds. These funds, established
under PPP principles, finance start-ups and innovative
companies with high growth potential that require sub-
stantial investment at early stages. Integration into the
European area requires candidate countries not only
to undergo political and economic transformation, but
also to carry out deep legal reforms to adapt national
legislation to EU standards. In this context, the expe-
rience of the Republic of Poland - which transitioned
from a post-socialist state to a full EU member - is of
significant scientific and practical interest. Poland’s ex-
perience in legal regulation of scientific, technical, and
innovation activities can serve as a reference point for
Ukraine’s European integration process. After gaining
independence from the Soviet management model,
Poland embarked on a deliberate path of European
integration, officially applying for EU membership
on 8 April 1994. Accession negotiations opened on
31 March 1998 and concluded on 13 December 2002
at the European Council meeting in Copenhagen.

The Accession Treaty was signed on 16 April 2003
in Athens, and on 1 May 2004, Poland became a full
EU member. Thus, the institutional and regulatory
preparation for membership lasted a clearly defined
10-year period (1994-2004), during which the country
undertook large-scale adaptation of its domestic legal
system to the acquis communautaire (Petrova & Pos-
pieszna, 2021). One of the fundamental factors behind
the successful implementation of this process was the
presence of political will from the Polish government.
Governmental structures demonstrated consistent
commitment to implementing European standards,
even under challenging socio-economic conditions
(Kolodziejczyk, 2016). Another systemic factor was the
series of economic transformations carried out during
the 1990s and early 2000s, including privatisation of
the state sector, price and trade liberalisation, macro-
economic stabilisation, and active attraction of foreign
direct investment. These measures created a competi-
tive economy capable of operating within the EU’s in-
ternal market (De Burca, 2022). A key milestone was
the process of adapting national legislation to the ac-
quis communautaire - the body of rights, obligations,
and principles binding upon EU member states. This
process involved not only the technical transposition
of norms but also the establishment of an effective
institutional infrastructure for the implementation.
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Particular attention was paid to strategic sectors - in-
cluding research, innovation, competition law, and in-
tellectual property protection (Florea & Gales, 2021).
As aresult of these transformations, Poland not only ful-
filled the EU accession criteria but also became aleading
country among Central and Eastern European states in
terms of economic growth, investment volume, and in-
novation performance. Given the structural similarities
with Ukraine, Poland’s model of legal system reform
and innovation policy can serve as a practical roadmap
for implementing European standards in science, tech-
nology, and innovation within the Ukrainian context.
Poland’s experience in legal support for R&D, as exam-
ined in previous sections, contains several key elements
that can be implemented in Ukrainian practice. Ukraine,
aspiring to European integration, must likewise adapt
its legislation and institutional framework to Euro-
pean standards in the field of science and innovation.

In France, the system of legal regulation of scien-
tific, technical, and innovation activities is one of the
most structured and strategically oriented within the
European Union. The central instrument for imple-
menting innovation policy is the The Future Investment
Programme (2018) (Programme d’'Investissements
d’Avenir - PIA), launched in 2010 and adapted through
several successive cycles (PIA 1, 2, 3, 4). It provides
long-term financing for innovation-oriented projects in
health care, digital transformation, environmental tran-
sition, education, science, transport, and energy, among
others. The distinctive feature of the PIA lies in the use
of public-private partnership mechanisms, allowing the
combination of public funds with private investments
and the reduction of risks in high-technology sectors.
At the same time, the Search Code (n.d.) serves as the
fundamental regulatory document governing the func-
tioning of the scientific sphere. It regulates the status of
researchers, the autonomy of higher education institu-
tions, the principles of funding scientific organisations,
and provides for state support for mobility, technology
transfer, and research cooperation. The Code promotes
the integration of universities into the innovation eco-
system through institutional autonomy and decentral-
ised budget management. Special attention in French
legislation is paid to the commercialisation of research
results. Legislative provisions establish flexible forms
of IP management, including the transfer of technolo-
gy rights from universities to private companies, joint
patenting, and the creation of spin-offs and start-ups
based on scientific institutions. In this context, inno-
vation clusters (poles de compétitivité) play an impor-
tant role by ensuring the territorial concentration of
research institutions, enterprises, and state agencies

for the joint implementation of innovation projects
(Fernandez-Gonzalez et al., 2023). Moreover, France
was one of the first EU countries to fully implement the
concept of Smart Specialisation Strategy (S3) in region-
al policy during the formation of the Europe 2020 strat-
egy (About S3..., n.d.). This enabled the concentration of
state investment in the most promising sectors, taking
into account the competitive advantages of each region.
Unlike Poland, which began implementing S3 principles
later and faced significant difficulties in regional coordi-
nation, France demonstrates a high level of institution-
al integration between regional and national levels in
strategic innovation planning. This high-level manifests
itself through a well-developed multilevel governance
system: the key instrument being contracts between the
state and regions (State-Region plan contracts, 2022),
concluded on a multi-year basis and covering joint
funding of projects in science, technology, infrastruc-
ture, and innovation. Additionally, strategic planning
coordination is carried out through the National Agen-
cy for Territorial Cohesion (n.d.), which acts as a me-
diator between the government and regions, ensuring
alignment between national programmes and regional
development strategies (SRDEII fle-de-France..., 2022).
Regional participation in forming national innovation
policy is institutionally guaranteed: regions have a le-
gally defined right to develop and implement the own
specialisation strategies in accordance with S3 princi-
ples that align with national priorities.

An example of such an integrated approach is the
Noé Brittany strategy, within which over 30 institu-
tions - universities, research centres, clusters, and busi-
nesses —jointlyimplementprojectsin close coordination
with regional authorities and national policy frame-
works (The Noé Brittany..., n.d.). In view of the above,
France’s legal model represents a balanced approach to
regulating innovation activity. It ensures not only formal
interaction but also real functional alignment of strate-
gies and funding across different governance levels - an
indicator of a high degree of institutional integration. In
the context of scientific adaptation for Central and East-
ern European countries, including Ukraine, the French
experience deserves attention regarding public-private
partnership, IP management, cluster policy, and the
regionalisation of innovation strategies. However, its
implementation requires consideration of the specific
features of Ukraine’s regulatory base, institutional de-
velopment, and regional ecosystem maturity. A visual
representation of the dynamics of France’s innovation
activity during 2020-2024 is presented in Table 2,
illustrating its position changes in the GII and rank-
ings for “innovation inputs” and “innovation outputs”.

Table 2. France’s ranking in the Global Innovation Index 2024

Year GII Position Innovative inputs Innovative outputs
2020 12 16 12
2021 11 17 10
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Table 2. Continued

Year GII Position Innovative inputs Innovative outputs
2022 12 13 11
2023 11 17 11
2024 12 17 10

Source: compiled by the author based on France ranking in the Global Innovation Index 2024 (2024)

Analysing Table 2, it can be concluded that France
maintains a stable position within the second ten of the
GII. The improvement in innovation output indicates
the effective performance of institutions focused on
tangible results. The legal regulation of scientific, tech-
nical, and innovation activities in Germany is charac-
terised by a high degree of decentralisation, stemming
from the country’s federal structure. The main strategic
document in this field is the High-Tech Strategy (HTS),
first adopted in 2006 and subsequently updated sev-
eral times, including in 2010, 2014, and 2020. The lat-
est version, High-Tech Strategy 2025 (HTS-2025), was
published by the Federal Ministry of Education and
Research (BMBF) (n.d.) in 2020. Although not legally
binding, the document functions as a framework for
coordinating actions among the federal government,
federal states, research institutions, businesses, and
other stakeholders. HTS-2025 identifies key develop-
ment directions - artificial intelligence, sustainable
development, energy transition, digital transformation,
medicine, biotechnology, mobility, and climate protec-
tion - which are strategically significant for the knowl-
edge economy. The document also specifies the role of
public-private partnership, interdisciplinary coopera-
tion, and technology transfer from science to industry.
The key legal foundation for implementing innovation
policy is the Basic Law for the Federal Republic of Ger-
many (1949), which, under Article 91b, stipulates that
the federation and the federal states may cooperate in
the field of science, research, and education when mat-
ters are of national significance (Art. 91b GG). Mean-
while, under the principle of subsidiarity, the main
competences in education and science remain with the

federal states. This allows each state to develop its own
innovation programmes, fund universities and research
centres, and design specialisation strategies at the re-
gional level. Thus, Germany’s legal system enshrines a
multilevel governance model in which the states are full
participants in the implementation of R&D policy.

In this context, an important instrument is the
funding of research through joint programmes be-
tween the federation, the states, and research institu-
tions. This approach is implemented via the German
Research Foundation (n.d.) and the Federal Ministry of
Education and Research (n.d.), which, in cooperation
with financial institutions such as KfW Development
Bank (n.d.), support industrial research, start-ups, and
technology transfer. Moreover, HTS-2025 places par-
ticular emphasis on creating a favourable legal envi-
ronment for knowledge transfer, IP management, and
innovation entrepreneurship. It explicitly highlights the
need to strengthen partnerships between universities
and SMEs, focusing on joint patenting programmes,
creation of scientific-technical platforms, and compe-
tence centres. An additional component of Germany’s
institutional innovation infrastructure is its research
networks: Fraunhofer-Gesellschaft (n.d.), Leibniz-Ge-
meinschaft (n.d.), Helmholtz-Gemeinschaft (n.d.), and
Mazx-Planck-Gesellschaft (n.d.), funded at both the fed-
eral and state levels. These organisations play a cru-
cial role in transforming scientific results into applied
technologies used in industry, energy, and IT sectors. A
visual representation of Germany’s innovation dynam-
ics during 2020-2024 is presented in Table 3, illustrat-
ing its GII position changes and rankings in “innovation
inputs” and “innovation outputs”.

Table 3. Germany’s ranking in the Global Innovation Index 2024

Year GII Position Innovative inputs Innovative outputs
2020 9 14 7
2021 10 14 8
2022 8 12 7
2023 8 13 6
2024 9 13 6

Source: compiled by the author based on Germany ranking in the Global Innovation Index 2024 (2024)

Analysing Table 3, it can be concluded that Germa-
ny remains one of the leaders in innovation develop-
ment, although the latest years show relative stability
without breakthrough growth. The positive trend of
increasing innovation outputs, even with minor fluctu-
ations in investment levels, indicates high institutional
efficiency and well-designed state innovation policy.

Unlike Poland, where innovation policy is more central-
ised and implemented through a clearly defined verti-
cal of state governance (for example, via the Ministry of
Development and Technology and NCBR), the German
model provides flexible multilevel governance in which
the federal states possess broad powers. This approach
not only allows innovation policy to be adapted to
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local needs but also creates a competitive environment
among regions for attracting resources, researchers,
and investors, stimulating the overall development of
the national innovation ecosystem. Thus, the German
model represents an effective combination of central-
ised strategy and decentralised implementation, al-
lowing rapid responses to challenges in scientific and
technological development. For Ukraine, currently in
the process of revising and updating its innovation pol-
icy, the German experience may serve as a reference for
building a multilevel legal regulation system that ac-
commodates both national priorities and the needs of
regional innovation ecosystems. In addition, it is appro-
priate to present a comparative analysis of Ukraine’s
legal framework in scientific, technical, and innovation
activities with that of Poland and other EU countries to
identify key discrepancies and improvement areas.

In Ukraine, the legal regulation of scientific and
technical development relies on several fundamental
laws but remains fragmented, insufficiently systematic,
and ineffective in stimulating innovation. Specifically,
the Law of Ukraine No. 848-VIII (2015) establishes the
autonomy of research institutions and provides for the
creation of the National Council on Science and Tech-
nology Development; however, in practice, this auton-
omy is limited by low budget funding and an underde-
veloped applied science market. Unlike Poland, which
has introduced specific financial and institutional in-
struments for implementing autonomy, in Ukraine it
largely remains declarative. The Law of Ukraine No. 40-
IV (2002)islargely outdated and inconsistent with mod-
ern European approaches, particularly the concept of
Smart Specialisation (About S3..., n.d.). It lacks effective
mechanisms for science-business interaction and does
not provide research incentives through tax benefits or
grant programmes - which differs significantly from
the Law of Poland No. 2201 (2017), where fiscal incen-
tives and start-up support procedures are detailed. An-
other important element, the Law of Ukraine No. 2404-
VI (2010), is rarely applied in science and innovation
due to the absence of specialised by-laws, standards,
and procedures (Pashchenko, 2025). In contrast, the
Law of Poland No. 19 (2008) has become an effective
tool for implementing innovation projects - including
those supported by European structural funds - and is
successfully used at the regional level.

Moreover, Ukraine lacks a developed system for
monitoring innovation policy effectiveness, which
makes adaptive regulation impossible. There are no leg-
islative mechanisms for regular collection, evaluation,
and publication of data on R&D results. This sharply
contrasts with Polish practice, where an integrated dig-
ital reporting system (for example, Open Society Foun-
dation, n.d.) ensures transparency, control, and policy
adjustment based on outcomes. Thus, compared with
Poland and other EU countries, Ukraine’s legal frame-
work for R&D is less integrated, lacks modern incentive
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mechanisms, shows weak coordination among govern-
ment, science, and business, and is deficient in effective
legal monitoring tools. This analysis highlighted the
need for comprehensive modernisation of Ukrainian
legislation, incorporating successful European prac-
tices - particularly strengthening financial incentives,
creating digital evaluation mechanisms, and increasing
transparency and accountability in innovation poli-
cy. Hence, it can be concluded that Poland, compared
with France and Germany, implements an intermediate
model of legal regulation of R&D that combines Euro-
pean strategic planning approaches with adaptation
to national conditions. The main advantage of the Pol-
ish system lies in the existence of specialised laws that
unite science, innovation, and business within a single
legal framework, as well as functioning monitoring in-
stitutions. Ukraine, in turn, requires deeper legislative
transformation, strategic framework development, tax
incentives, and the creation of effective mechanisms of
public-private partnership in the innovation sphere.

The conducted analysis of R&D legal regulation in
Poland, France, and Germany makes it possible to for-
mulate comprehensive recommendations for Ukraine
aimed at modernising its national innovation system,
increasing its efficiency, and accelerating integration
into the European Research Area. These recommen-
dations should be considered across key reform direc-
tions. The first direction concerns strategic planning
and multilevel governance. Ukraine should develop a
flexible national strategy for science and innovation
development, similar to Germany’s HTS. Such a frame-
work document should define 5-7 key national priori-
ties - including defence, agrotechnology, artificial intel-
ligence, and green energy - and serve as the basis for
coordinating the actions of government, regions, sci-
ence, and business. It is also important to create long-
term financing mechanisms similar to France’s PIA, en-
suring stable multiyear funding for strategic innovation
projects and avoiding dependency on annual budget
cycles. Additionally, it would be appropriate to imple-
ment a model of “state-regional innovation contracts”,
based on France’s Contrats de plan Etat-Région, in-
volving multi-year agreements between central and re-
gional authorities to co-finance priority projects within
national and regional smart-specialisation strategies.
The next direction covers financial and tax incentives.
Ukraine should introduce effective tax benefits similar
to Poland’s Ulga B +R (R&D tax deduction) and Innova-
tion Box (reduced corporate tax rate for income from
IP commercialisation). It is crucial to establish clear
application criteria for businesses to prevent misuse.
Furthermore, it is advisable to create a unified grant
agency modelled on Poland’s NCBR, which would be-
come the main operator of state and donor funds and
ensure transparent competitive procedures for financ-
ing research and development at all stages - from fun-
damental to commercial.
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The final direction concerns the modernisation of
institutional infrastructure. Ukraine needs to reform
its public research sector, guided by the German Fraun-
hofer and Max Planck models. This entails the creation
of specialised research networks focused on applied
industrial developments and solutions to societal chal-
lenges, with joint financing from the state, regions, and
private sector. It is also essential to develop innovation
clusters and PPPs, following the example of France’s
poles de compétitivité and Polish programmes. To
achieve this, legislation must be improved, procedures
simplified, risks distributed between public and private
participants, and conditions created for venture fund
development. Equally important is establishing a uni-
fied digital platform for monitoring regulatory acts in
the R&D field - following Poland’s digital platform for
monitoring regulatory acts and official government por-
tals for draft legislation - to ensure open access to legis-
lative documents and transparent oversight of changes.
The implementation of these recommendations - com-
bining Poland’s systematic approach, France’s strategic
vision, and Germany’s decentralised efficiency - will
enable Ukraine to build a balanced, sustainable, and
competitive innovation ecosystem capable of respond-
ing to global challenges and fostering integration into
the European Research and Innovation Area.

Discussion
The discussion of the research results allows for a deep-
er understanding of the identified problems in the field
of monitoring the legal framework of scientific, techni-
cal, and innovation activities. The analysis of the Polish
model showed that the system of legal monitoring in
this country remains fragmented, declarative, and insuf-
ficiently institutionalised. Despite the existence of cer-
tain digital tools and open databases, there are no stable
and integrated mechanisms for analytical generalisa-
tion of legal changes, particularly at the regional level.
This complicates the formation of a timely and effective
regulatory response to innovation challenges and lim-
its the adaptability of Poland’s innovation ecosystem.
Comparison with the experience of France made it
possible to better understand the potential of open dig-
ital platforms in ensuring transparency and strategic
integration of legal monitoring. In particular, the study
by L. Bracco et al. (2022) demonstrated the effective-
ness of the National Open Science Monitor (BSO), which
functions as a publicly accessible digital tool for the col-
lection, analysis, and visualisation of data in the field
of open science. It enables the prompt identification
of changes in the regulatory landscape, records the re-
sponse of the academic community, and facilitates the
adaptation of regulatory strategies in real time. Based
on the current study, it was established that Poland, as
of 2025, lacks a functional tool similar to the BSO that
could provide systematic and open analytics of regula-
tory processes in the sphere of science and innovation.

Sokolova

Monitoring in Poland is mostly limited to reporting
within programmes such as POIR or ROP and does not
include centralised analysis of legal indicators at the
level of national policy. The French legal model was also
identified in this study as an example of a balanced ap-
proach to regulating innovation activity. It ensures not
only the presence of an effective regulatory framework
but also real functional coordination of strategies and
implementation tools at all levels - national, regional,
and institutional. This high level of institutional in-
tegration is maintained through interaction between
state bodies, scientific institutions, and local executive
structures, ensuring the stability and effectiveness of
innovation management.

Similarly, the experience of Germany - particular-
ly the “coarse-fine radar” model proposed by N. Wein-
berger et al. (2013) - confirms the importance of mul-
tilevel strategic monitoring for the timely identification
of future technological priorities. This approach, im-
plemented through the BMBE, allows for the assess-
ment not only of existing policies but also the creation
of a regulatory environment capable of responding to
emerging challenges - in biotechnology, digital infra-
structure, and hydrogen energy. In Poland, however,
similar dual-level systems are absent, and the existing
mechanisms are primarily focused on administrative
maintenance of current programmes rather than stra-
tegic forecasting and legal analysis. This supports the
conclusion made in the present study regarding the ab-
sence of structured legal analytics and the need to im-
plement unified analytical tools similar to the German
“radar” for monitoring the effectiveness of legal acts and
updating the regulatory framework in a timely manner.

The results of the study by R. Frietsch et al. (2024)
provide a deeper understanding of the conceptual evo-
lution of innovation monitoring systems in Germany
and highlight the importance of legal stability combined
with indicator analysis for effective regulatory govern-
ance. The authors argued that innovation indicators
are not a static tool but evolve constantly in line with
technological developments, analytical methods, and
increasing political demands. This approach is consist-
ent with the conclusions of the present study regarding
the need for adaptive legal monitoring that responds
to the dynamics of the innovation system. However, in
Polish practice, a number of key differences have been
identified that significantly limit the effectiveness of
this process. The conclusion of the German research-
ers - that indicator monitoring must be flexible yet in-
stitutionally grounded - can be fully supported. In the
present study, it was established that Poland has not
achieved this balance: the system of digitalised moni-
toring of R&D frameworks is developing mainly within
individual initiatives and is not integrated into a uni-
fied legal or strategic architecture. The lack of a stable
electronic platform for the aggregation and analysis of
regulatory data, along with the unclear distribution of
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competences between central and local authorities,
indicates a lack of institutional maturity required for
the effective functioning of an indicator-based system.
At the same time, the findings of the current study do
not fully agree with the authors’ claim that the devel-
opment of indicators automatically leads to improved
regulatory efficiency. As demonstrated by this research,
a set of metrics alone - without full integration into the
regulatory cycle - does not guarantee a transformative
impact. In Poland, despite the existence of indicator
reports, there is no mechanism by which these data
are incorporated into law-making or governmental
practice. This means that indicator analytics exist in
isolation from the legal process, which contradicts the
fundamental principle formulated by the German au-
thors - that indicators must serve as a tool, not an ul-
timate goal. Overall, the research largely confirms the
importance of developing legal analytics based on indi-
cators, but the results of this study emphasise that the
decisive factor for success lies in the integration of such
analytics into management and regulatory systems.
The influence of legal formulations on innovation
processes in Germany’s patent legislation was exam-
ined by E. Opie (2023). The author demonstrated that
clearly defined legal norms can serve as a catalyst for
technological breakthroughs by providing research in-
stitutions and start-ups with simpler conditions for IP
protection. Against this background, the findings of the
present study revealed that Polish patent legislation
does not provide sufficient predictability and clarity
for innovative actors. In a study devoted to the develop-
ment of business models in the renewable energy sector
in developing countries, particularly in the case of Leb-
anon, H. Elmustapha & T. Hoppe (2020) focused on the
challenges and prospects of transforming institutional
and financial models in the context of the sustainable
energy transition. The main attention was given to ana-
lysing barriers that arise in the process of implement-
ing solar technologies - such as dependence on donor
support, lack of financial instruments, insufficient insti-
tutional maturity, and the need to strengthen commu-
nity participation. The authors emphasised the impor-
tance of knowledge transfer and consumer engagement
as key factors for the successful formation of new busi-
ness models in decentralised energy. The results of
this study partially correspond with the findings of the
present research, particularly regarding the critical role
of institutional and regulatory frameworks for the suc-
cessful implementation of innovations. As in the Leba-
nese context, the Polish system also exhibits depend-
ence on external financial sources, especially European
funds, as well as limited institutional capacity to inte-
grate innovative initiatives into a broader strategic and
legal framework. A shared feature is the emphasis on
knowledge transfer and interaction with local actors -
including businesses and civic organisations - to ensure
the sustainability of innovative solutions. However, this

study adopted a more critical perspective on the legal
mechanisms that ensure the durability and scalability
of innovations. Unlike the Lebanese case, where the le-
gal context is treated as a background condition, this re-
search argues that without structured legal monitoring,
unified digital analytics, and clear distribution of com-
petences, even promising models - such as start-ups or
microfinancing - remain vulnerable to institutional in-
stability. Thus, despite similar approaches to increasing
community participation and the need for institutional
change, this study stressed that the legal environment
must play an active rather than passive role in creating
favourable conditions for scaling innovations, particu-
larly in transition economies.

Institutional interaction between science and busi-
ness was examined by E. Wojnicka-Sycz & P. Sycz (2016),
who identified such cooperation as one of the key fac-
tors of innovation efficiency in Poland. The authors em-
phasised the importance of promoting collaboration,
knowledge exchange, and state support - particularly
through grants and enterprise participation in Euro-
pean programmes. Meanwhile, the current study ana-
lysed the role of PPPs in the field of innovation, posi-
tioned as a promising model for mobilising resources
and infrastructure to enhance the country’s innovation
potential. Within the framework of this study, these
conclusions were partially confirmed - horizontal in-
teractions between sectors are indeed important. How-
ever, it also demonstrated that the existence of institu-
tional cooperation or PPP mechanisms alone does not
guarantee sustainable results if these processes are not
accompanied by structured legal monitoring and regu-
latory adaptation. Specifically, the study identified the
absence of clear legal mechanisms for supporting in-
novation projects in areas such as technology transfer,
IP protection, patent expertise, digital ethics, and com-
pliance with international standards. This gap reduces
the effectiveness of both institutional linkages and state
subsidies, creating uncertainty for participants in the
innovation system and limiting the capacity to realise
the potential of cooperation in practice. Thus, the com-
parative analysis indicates that institutional interaction
is necessary but insufficient unless complemented by
systemic legal support - particularly through effective
mechanisms of legal monitoring and forecasting of reg-
ulatory needs in the field of R&D.

A similar issue was explored by R. Rauter et
al. (2019), who analysed how open innovation and col-
laboration with different partners affect corporate in-
novation activity - particularly regarding the combina-
tion of economic efficiency and sustainability-oriented
innovation. The issue the authors addressed lies in the
underexplored potential of cooperation with non-tra-
ditional partners (non-governmental organisations
(NGOs), intermediaries) within open innovation and the
insufficient understanding of whether economic and
sustainable development goals contradict or reinforce
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each other. The authors concluded that cooperation not
only with universities and clients but also with NGOs
and innovation intermediaries positively influences
overall innovation performance, and that economic
and environmental innovation goals can be achieved
simultaneously rather than being mutually exclusive.

The results of the present research align in many
respects with these findings, also pointing to the need
for broader integration of innovative actors into the
process of shaping legal policy in R&D. Like the au-
thors, this study emphasised the role of interaction be-
tween scientific institutions, business, and civil society
organisations in enhancing the efficiency of innovation
processes. Furthermore, the results confirmed that sus-
tainable development is not the opposite of economic
innovation but rather an organic component of it - pro-
vided there is appropriate regulatory support and coor-
dination. However, not all aspects of that study’s conclu-
sions can be fully agreed upon. Specifically, the authors
underestimated the role of the legal environment as a
prerequisite for effective implementation of open in-
novations, whereas the key finding of this research is
that the absence of structured legal monitoring and
regulatory adaptability can nullify even the most effec-
tive cross-sectoral cooperation. Cooperation with NGOs
or intermediaries without support in the form of clear
procedures, digital mechanisms for legal analysis, and
coordination platforms will not ensure a sustainable
outcome. Therefore, the role of the state and its capaci-
ty to create a legal framework for innovation interaction
should be conceptualised more strongly than in the cited
work. The conducted discussion of the research results
made it possible to summarise the key shortcomings of
Poland’s system of legal monitoring in scientific, tech-
nical, and innovation activities, as well as to compare
it with best practices in France and Germany. All the
reviewed international studies confirm the importance
of an integrated, analytical, and adaptive approach to
legal monitoring, which should be based on digital
platforms, indicator analysis, and inter-institutional co-
operation. In this context, it is appropriate to proceed
to the conclusions, which summarise the key results
and outline directions for improving legal monitoring.

Conclusions

The study established that the legal regulation of sci-
entific, technical, and innovation activities in Poland is
systematic, multi-level, and integrated into the nation-
al innovation policy. The Polish model combines stra-
tegic planning, legal regulation, economic incentives,
public-private partnership, and digital monitoring,
creating a favourable environment for interaction be-
tween the state, business, and the scientific community,
thereby stimulating innovation development. The qual-
itative results of the study indicated that Poland has
laid the foundation for long-term innovation growth
through key normative acts such as the Sustainable
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Development Strategy “Poland 2030”, the Law on Inno-
vation, the Law on Higher Education and Science, the
Law on NCBR, and the Public-Private Partnership Law.
These documents have ensured an increase in R&D ex-
penditure to 2% of GDP (target indicator), expanded
access to business support tools (ulga B + R, IP Box),
transparency of funding through competitive selection,
and active involvement of the private sector and Euro-
pean funds in innovation projects. Poland has also im-
plemented monitoring mechanisms that include digital
platforms, ex-ante/ex-post legislative evaluations, pub-
lic consultations, and civil society participation.

The experience of France and Germany demon-
strates the effectiveness of a comprehensive approach
to regulating innovation activity that combines regu-
latory analytics with strategic forecasting. In Germany,
the model implemented through the BMBF provides
policy analysis and creates a legal environment capable
of responding to challenges in biotechnology, digital in-
frastructure, and hydrogen energy. An important com-
ponent is the dual-level evaluation system: monitoring
policy implementation and verifying its effectiveness
in the light of long-term trends. The Polish system, in
this regard, is limited: it lacks unified tools for strate-
gic analysis, and the existing mechanisms are focused
on the administrative maintenance of programmes.
This confirmed the need for tools similar to the Ger-
man “legal radar”, which allows for the identification of
gaps and timely adaptation of legal acts. France, in turn,
offers a balanced approach integrating strategies and
instruments at national, regional, and institutional lev-
els. Such coordination between government, research
institutions, and local authorities ensures institutional
stability and the effectiveness of innovation policy.

Ukraine is currently at the stage of forming its own
model of legal support for scientific and technical de-
velopment. National legislation remains fragmented,
with limited autonomy of scientific institutions, insuf-
ficient business incentives, and weak integration of
applied science. The absence of policy monitoring and
evaluation systems complicates adaptive regulation.
This highlights the need to introduce unified analytical
and digital tools for developing a modern and effective
innovation policy. The conducted research confirmed
the feasibility of adapting the Polish model of regulato-
ry governance in scientific and technical development
to the Ukrainian context. To improve the effectiveness
of innovation policy in Ukraine, it was recommended
to: create a coherent legislative framework aligned
with modern European approaches; implement dig-
ital tools for monitoring legal acts (similar to Polish
official government portal for draft legislation); intro-
duce tax incentives for R&D and mechanisms of pub-
lic-private partnership in science; ensure sustainable
financing through competitive research funds. Future
research should focus on a more in-depth analysis
of regulatory integration mechanisms within digital
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3ab6e3neyeHHs HAYKOBO-TEXHIYHOI Ta iIHHOBALINHOI BiANIbHOCTI

KatepuHa CokosioBa

AcmipaHT

JepxxaBHa ycTaHOBa «IHCTUTYT JOCIKEHHA HAQyKOBO-TEXHIYHOI0 NOTeHLiany Ta ictopil Hayky iMeHi [LM.
Jo6posa HAH Ykpainu»
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AHoOTauUifA. Merow pgociifpkeHHs1 6ysno 3'scyBaTH, Ak y Ilosblyi peasisyeTbCsi KOHTPOJIb IMPaBOBOIO
rapaHTyBaHHs HayKOBO-TEXHI4HOI Ta IHHOBALMHOI AiANBHOCTI. Bynu po3risgHyTi 3akoHOAABYI aKTH
Pecny6utiku Iosbiia, Himeyynnu ta ®@panuii. B gocaimpkeHHi 6y BUKOpPUCTAHI Taki MeTOJU: CUCTEMHHUU
aHaJi3, MOpPiBHAJBHO-NIPABOBUN MeTO[,, GOpPMasbHO-IOPUAUYHUIN MeTOJ, KOHTEHT-aHa/i3, MeToJ CUHTEe3Y.
Takox, 6y/1v foc/ii>KeH] iIHCTPYMEHTH CTUMYJIIOBAaHHS iHHOBALi# - MOAATKOBI MiJIbI'M Ha HAYKOBO-A0CIi/{HI Ta
JOCJIiIHO-KOHCTPYKTOPChKI po6oTu (ulga B + R), mexaHizmy Innovation Box, a Takox MexaHi3MaM Jiep>KaBHO-
NPUBATHOrO MapTHEPCTBA B iHHOBaLilHINA cdepi. Y crarTi npoaHanizoBaHo, fAK y [losbui peasnizyeTbcs
MOHITOPUHT edeKTHBHOCTI NpaBOBUX HOpM 4epe3 nupposi iHcTpyMeHTH (30KkpeMa, BigkpuTa cucrema
¢dinaHcyBaHHS, YpsA/L10BUI IIeHTpP 3aKOHO4ABYO0] AisfiIbHOCTI), ex-ante Ta ex-post OL[iHKH, a TAKO0X 3a J[0OIOMOT'010
ny6JIiYHUX KOHCYJIbTAIiM i Mpo30opocTi 3akoHOAAaBYOro mpoiiecy. [IpeacTaBieHo iHCTUTYLiHHY MOJiesb, 10
nepeznbadyae KoOpAWHALiI0 MK opraHaMu JepaBHOI BJaJjd, HAYKOBMMH YCTaHOBAaMU Ta He3aJIeXKHUMHU
ayAuMTOpaMH, 30KpeMa BepXOBHOK KOHTPOJIbHOI NasaTor. 3AIMCHEHO MOPIBHSAJbBHUM aHasli3 MmigxoliB A0
MpaBOBOro 3abe3neyeHHs] HAYKOBO TeXHIUHOI Ta iHHoBaliiHOI fisibHOoCTi y [osbuyi, Ykpaini, ®pannii Ta
HimeuuwnHi. [IpoanasnizoBaHo pedTuHru kpain y [1o6anbHoMy iHzekci iHHoBanii 3a 2024 pik, BiznmoBigHO
no sgkoro HiMeuumHa nocigae 9 wmicue, ®panuia - 12, a Iloabma - 40. Ha ocHOBi mpoBegeHOro aHasi3y
cbopMyIbOBAHO HU3KY MPAKTUYHUX PEKOMeHJaLiil 1mofo iMnsieMeHTalil esieMeHTIB MOJbCbKOTO JOCBily
B YKpaiHCbKe IpaBOBe MOJIe, 30KpeMa 3alpoBa/)KeHHsS LHUQPPOBUX MeXaHi3MiB MOHITOPUHIY, MOJaTKOBUX
CTUMYJIIB Jiyis1 Gi3Hecy Ta CTBOpeHHs iHCTUTYLiHHOI iHYpacTpyKTypu miATpUMKHU iHHOBalild. BusHaveHo,
110 BIPOBA/[P)KeHHS KOMILJIEKCHOI MO/ieJsli TpaBOBOTo 3abe3neydyeHHs], MOAi6HOI 0 MOJbChKOI, MOXKe CIPHUATH
MOoCUJIEHHI0 eeKTHUBHOCTI ZiepkaBHOI iHHOBalilHOI osiTukU Ykpainu Ta ii rapmMoHizanii 3 eBponelcbKUMHU
cTaHZapTaMi. [IpakTUyHe 3HA4YEHHS JOC/iPKEHHS MOJIAra€e y po3pobIii 4iTKOro aJirOpuTMy BIPOBA/KEHHS
B YKpaiHi eBponelcbKoro JoCBily opraHisanil MOHITOPUHTY TPaBOBOT0 3a6e3MeYyeHHs] HAyKOBO TeXHIYHOI Ta
iHHOBanifiHOI chepu 3 MeTOM MiABUIIEHHS ePEeKTUBHOCTI Hal[ioHA/IbHOI iHHOBAIiMHOT MOJIITUKH

KntouoBi csioBa: iHTe/IeKTyalbHa BIACHICTh; MOAATKOBI MiIbTH; [ep:KaBHA CTpATeris; HUPPOBi iHCTPYMEHTH;
yIpaBJiHHA IHHOBaLiAMU
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Abstract. The growing international interest in the polygraph, driven by both law enforcement demand and
commercial incentives, has led to an overstated perception of its evidentiary value in legal proceedings. The
purpose of this paper was to determine, based on the analysis of regulatory legal acts, academic publications,
national judicial practice, and European Court of Human Rights decisions, the criteria for using the polygraph in
proving as one of the methods of forensic psychological examination. The study applied a range of general scientific
and legal research methods, including: the system-structural method for analysing the field of criminal proceedings
and the practice of using the polygraph; historical and dialectical methods to examine the evolution of academic
approaches to polygraph application; the logical-semantic method to clarify key concepts; and the comparative
legal method for analysing national legislation, European Court of Human Rights decisions, and judicial practice.
The study led to the following conclusions: forensic psychological examination is a comprehensive psychological
study to identify the individual psychological characteristics of a participant in criminal proceedings applying a
wide range of methods, one of which may be a polygraph; the decision on the use of a polygraph is made by
an expert, taking into consideration technological, legal and ethical aspects; the technological aspect is that the
polygraph records only the physiological reactions of the person under examination to certain stimuli, which must
be assessed by the expert; the legal aspect is the presence in national legislation of clear provisions regarding the
subject of a polygraph examination, the procedure for its conduct (methodology) and assessment criteria; the
ethical aspect is the inadmissibility of forced or covert use of a polygraph, which provides for an explanation of
the rights of the person and the procedure for obtaining written voluntary consent in accordance with the basic
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principle of legal proceedings - the right of a person not to testify against him or herself. The formulated provisions
on the use of a polygraph are oriented towards practical use by criminal proceedings participants

Keywords: criminal proceeding; traces of psychological origin; physiological processes; expert research; source of

evidence; polygram

Introduction
Criminal proceeding is cognitive activity regulated by
the Criminal Procedure Code of Ukraine. (2022) which
is aimed at detection, fixation and examining traces of a
criminal offense. And traces form the basis for the for-
mation of evidence. Since these offenses are committed
in a social environment, their traces are left not only in
the material environment, but also in the memory of
people. They exist in the form of subjective ideal images
associated with a criminal event (traces of psychological
origin) which materialised into testimonies, which are
a source of evidence. But the testimony can be true and
reliable as well as false and unreliable. In this regard,
there is a need for their evaluation and verification,
which in a number of cases requires the study of the
particularities of the mental processes that occur in the
mind of a person - the bearer of ideal images and man-
ifest themselves during their behaviour both during a
criminal offense commission and during criminal pro-
ceedings. These issues are attributed to the competence
(subject matter) of forensic psychological examination.

The preparation and conduct of forensic psycholog-
ical examination in criminal proceedings have become
particularly topical in connection with the appearance
on the market of a computer polygraph and the promo-
tion of its capabilities in recognising false testimony. A
polygraph (“multi writing”) is a computer multi-chan-
nel control and measuring system designed to record
the dynamics of changes in the physiological indicators
of the human body during examination to determine its
psycho-emotional state in response to application of
certain stimuli using a special method with subsequent
reproduction on the monitor screen and storage in the
form of a polygram. Thus, a technical tool designed on
the basis of computer technology has appeared, which
allows detection and recording the physiological reac-
tions of a person, which can be indirectly related to the
individual psychological characteristics of a person. In
particular, this concerns the possibility of establishing
such a psychological characteristic as the presence or
absence of a tendency to lie in the person under exam-
ination. But when implementing this task, attention is
not always paid (and sometimes deliberately ignored)
to the problem of establishing a logical connection be-
tween a psychological stimulus (question, picture) and
a certain physiological reaction of the person being ex-
amined. The professional qualifications of the expert
psychologist and the degree of their mastery of the pol-
ygraph testing methodology are also important.

In Ukraine, the idea of the possibilities of using a
polygraph in criminal proceedings has changed over

the years under the influence of foreign experience
and national investigative and judicial practice - from
euphoria about the “effectiveness of a lie detector” to a
critical attitude towards the possibility of using a poly-
graph to obtain evidence of the truthfulness or falsity of
the testimonies provided. An analysis of academic pub-
lications showed that their content is quite controver-
sial, which indicates the existence of many unresolved
issues that require further research. Thus, S.M. Slow-
ik (2020), studying the evolution of the practice of
polygraphology, noted the effectiveness of its methods
during interrogations. But from the point of view of
evidence, polygraph tests remain unacceptable in the
courts of the United Kingdom due to their unreliabili-
ty. A. Katwala (2020) wrote that polygraph tests can be
used to monitor convicted criminals. O. Bowcott (2020)
and M. Graham (2023) noted the relevance of the poly-
graph for monitoring individuals who have committed
sexual crimes. At the same time, O.1. Motlyakh (2021)
considered forensic psychophysiological examination
with the use of polygraph as a means of obtaining ev-
idence. According to the aforementioned author, such
an examination can be conducted not only by an expert,
but also by an involved specialist (it should be noted
that this contradicts the status of a specialist in criminal
proceedings in Ukraine). Yu. Marina (2023) believed
that it is advisable to use a polygraph not only in crim-
inal proceedings, but also in activities of criminal intel-
ligence and special forces to identify persons involved
in crimes and bring them to justice. S. Hradun (2023)
saw the problem in the lack of clear regulatory and le-
gal regulation of the use of a polygraph in criminal pro-
ceedings. O. Kabanets (2023) based on an analysis of
decisions of Ukrainian courts came to the conclusion
that an expert who uses a polygraph during the exami-
nation of a person does not have the right to determine
the truthfulness or falsity of the testimonies provided,
because it is a legal assessment. Therefore, the results
of the use of a polygraph at the pre-trial investigation,
in the opinion of the said author, cannot be accepted by
the court as a source of evidence. 0. Kurman & A. Baly-
bina (2024) noted the need for legislative regulation
of the use of the polygraph in criminal proceedings in
Ukraine, as well as the introduction of standardised
methods of training polygraph examiners and methods
of the polygraph application in criminal proceedings.
As of 2025, a preliminary conclusion can be drawn
that in criminal proceedings, the use of polygraph inter-
viewing is possible only in the form of forensic psycho-
logical examination, when it is necessary to establish
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the individual psychological characteristics of a person
that could significantly affect the perception of certain
circumstances and the nature of the testimony about
them. In accordance with the Order of the Ministry of
Justice of Ukraine No. 53/5 (1998), an expert may con-
duct interviews with the use of a computer polygraph
in order to obtain orienting information for forming
answers to questions posed by the initiator of the ex-
amination. At the same time, questions remain regard-
ing: the content and methodology of expert examina-
tion; the place of the polygraph method among other
methods of psychological examination; the possibility
of influencing the expert’s choice of a particular re-
search method by the prosecution or another party in
order to obtain the desired result. There are also prob-
lems regarding the subject of evaluating the obtained
polygraphs and the possibility of using them as sources
of evidence. Taking into account the above-mentioned
considerations, the purpose of this paper was to deter-
mine the possibilities for using a polygraph to obtain
information that is important in criminal proceedings,
and the necessary conditions for this.

Materials and Methods

At all stages of the preparation of this paper, a com-
plex of general scientific and special methods of scien-
tific knowledge was used. The starting point for their
application was the recognition of the fact that the
solution to the issue of using the polygraph in foren-
sic psychological examination is inextricably linked
with the interpretation of the possibilities of using this
technical tool in other social spheres (service, labour
and family relations). Taking this into account, a sys-
temic-and-structural method was applied, according to
which criminal proceedings were considered as one of
the types of social activity that is under the influence
of other types of social activities. In particular, this
concerns the use of technical means to study the inner
world of a person, determine their individual psycho-
logical characteristics, which are taken into consider-
ation when establishing certain legal relations with a
person and observing this person’s rights.

Application of dialectical and historical methods
allowed to determine the tendency in the evolution of
academic views on the possibilities of using a polygraph
during operative and searching activities, pre-trial inves-
tigation and judicial proceedings. In the process of pre-
paring this paper, the method of logical-and-semantic
analysis was also used to clarify the origin of the concept
of “polygraph”. It was important to realise that achiev-
ing the goal of the paper requires the use of the compar-
ative legal analysis method. It was applied for the anal-
ysis of the legal regulation of the use of the polygraph in
the countries of the European Union, as well as the de-
cisions of the European Court of Human Rights (ECtHR)
and national courts of Ukraine. The comparative legal
analysis method was also used to determine the status

of aforensic expert psychologistin criminal proceedings
based on the analysis of various regulatory legal acts.

At all stages of the preparation of this paper, meth-
ods of formal logic (analysis, synthesis, induction, de-
duction, abstraction) were used, in particular when
processing regulatory legal acts, academic publications,
studying court decisions in cases where the polygraph
was used. These methods were also used for determi-
nation of the subject matter of forensic psychological
examination and the expert’s assessment of the results
of the polygraph interview in the course of its conduct,
forming conclusions, and determining directions for
further research into the issues of the use of the poly-
graph in criminal proceedings.

When preparing this paper, the provisions of crim-
inal procedural legislation of Ukraine were analysed,
which are related to the expert’s opinion and status of
an expert in criminal proceedings according to clause
11, part 2 of article 65, articles 101, 102, 356 of the
Criminal Procedural Code of Ukraine (Criminal Proce-
dure Code of Ukraine, 2022), the provisions of the Law
of Ukraine No. 4038-XII (1994), Order of the Ministry
of Justice of Ukraine No. 1350/5 (2015), as well as in-
structions on the use of the polygraph in the activities
of individual ministries and agencies of Ukraine.

Thus, the authors searched and analysed the reg-
ulatory framework for the use of polygraphs in foren-
sic psychological examination and academic studies
on this issue. The search was carried out using the fol-
lowing keywords: psychophysiological examination,
criminal proceedings, evidence, polygraph, forensic
examination, false testimony, individual psychological
characteristics, physiological reactions, methods of
psychological research. Based on the analysis of the col-
lected information, conclusions were formulated and
prospects for further research were determined.

Results and Discussion
With the advent of the computer polygraph, Criminal-
istics professionals in Ukraine had high hopes for the
possibility of revealing the circumstances of a crime
that are deliberately concealed by a person during
preliminary questioning and interrogations. The point
was to expose the falsity of testimony and obtain rel-
evant evidence using this technical tool. To a large ex-
tent, such expectations were due to the promotion of
the polygraph as a lie detector. The experience of using
this technical tool in other countries, where it began to
be used in the fight against crime much earlier, had a
significant impact on the ideas of Ukrainian academics
and practitioners. But this experience was not unam-
biguous, different countries had their own history of
using the polygraph by law enforcement agencies and
its assessment by the court, which was due to socio-cul-
tural particularities of each country.

Thus, in the European Union there are countries
(Federal Republic of Germany, France, Italy) in which
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there is a complete ban on the use of the polygraph due
to the influence on its results of a number of factors
that are not subject to control by the examiner (unreli-
ability of the results). In other countries (Great Britain,
Poland) the use of the polygraph is allowed, but only
in certain areas and with reservations (Minka, 2023).
This technical tool of psychophysiological control is
also used on other continents. In particular, in the USA,
Japan, Canada, Israel, South Korea, Turkey, evidence
obtained using a polygraph can be presented in court.
For example, Japan is recognised as one of the countries
with a high prevalence of polygraph use in criminal pro-
ceedings regarding serious crimes. However, the high
validity of the results of the polygraph interview and
dependence of these results on the level of qualification
of the expert are taken into account. Therefore, train-
ing of the experts is carried out exclusively in a state
institution, which is the National Research Institute of
Police Sciences. Candidates must have a higher educa-
tion with a degree of not lower than a bachelor’s degree
and specialisation in psychology or behavioural scienc-
es (Zubovskyi, 2017). The experience regarding history,
current state and prospects of the use of the polygraph
in judicial proceedings of Ukraine’s closest western
neighbour - Poland is interesting. For a considerable
time, the Polish Criminal Procedure Code (entered into
force in 1997) effectively prohibited the use of technical
means aimed at checking the psychophysiological reac-
tions of the interrogated person. However, in 2003, the
Code was supplemented with a separate article (192
a/2), where it was stated that if the person being exam-
ined gives consent, the expert is permitted to use tech-
nical tools designed to monitor the individual’s invol-
untary physiological responses (Law of Poland No. 89,
Item 555,1997). This ended the debate about the lack of
a clear legal basis for the use of polygraph examinations
in criminal proceedings in Poland (Kohutych, 2011).

As noted by T. Minka (2023), the ECtHR has defined
its position to the use of the polygraph in criminal pro-
ceedings in several of its decisions in individual cases.
In particular, as the author noted, the applicants chal-
lenged the use of the polygraph in criminal proceed-
ings, arguing that it violated his rights to private life
and a fair trial. The ECtHR emphasised that the use of
the polygraph must comply with the principles of ne-
cessity and proportionality, and the results of the pol-
ygraph cannot be the only evidence in a criminal case
and should be used only as an additional and auxiliary
tool. The use of the polygraph is possible only with the
voluntary consent of the person questioned, it should
not intrude on the person’s private life and encroach on
his other rights and freedoms defined in the Europe-
an Convention on Human Rights. Thus, the criteria for
the use of the polygraph in criminal proceedings should
be not only the technological capabilities of this tool
(often considered as an overwhelming argument), but
also legal and ethical factors. In this regard, it should be
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emphasised that the ECtHR does not assess the eviden-
tiary value of the results of the use of the polygraph, it
considers only those aspects of its use that are related
to the observance of human rights, as defined in the Eu-
ropean Convention on Human Rights. It seems that the
requirements of the ECtHR should also be taken into
account when deciding on the use of the polygraph by
defence and security agencies, in particular in the pro-
cess of recruitment, internal investigations, counterin-
telligence activities, and criminal proceedings (Buten-
ko, 2022; Widacki, 2023).

In the course of academic discussions, where the
methodology of polygraph interviewing was assessed
in terms of compliance with the requirements of appro-
priateness, reliability and admissibility of evidence, it
was stated that the use of the polygraph in this aspect
is possible only in the form of forensic psychological
examination. At the same time, it so happened that the
use of the polygraph in the psychological examination
led to the forming of a separate type of psychological
expertise, which began to be called psychological exam-
ination with the use of the polygraph. The expression
“to pass a polygraph test” became popular among par-
ticipants in criminal proceedings. But in fact, this is a
psychophysiological examination of a certain person to
establish their individual psychological characteristics
that affect the truthfulness or falsity of their testimony
regarding the circumstances related to the crime (veri-
fication of truthfulness).

In this regard, it should be noted that a number of
research methods may be used during psychological
examination of the mental activity of a certain person,
which could influence their behaviour during the crimi-
nal offense commission, formation of corresponding im-
ages and their reconstruction during the pre-trial inves-
tigation and trial. Usually, psychological issues that have
legal significance must be resolved during the pre-trial
investigation, what imposes a corresponding obligation
on the prosecution. But the defence may also initiate a
forensic psychological examination when it believes that
in this way it can obtain data for protection the rights
and legitimate interests of the suspect. Thus, the exper-
tise has an extremely wide range of applications, since
any type of human activity is accompanied by specific
psychological processes (Types of forensic psychologi-
cal examinations, 2025). It is worth noting that one of
the tasks of forensic expert psychologists is to check the
fundamental ability of the person under examination to
correctly perceive the circumstances that are important
for the criminal proceedings, and the ability to provide
appropriate testimony about them, taking into account
their age and individual psychological characteristics.
However, the competence of experts in no way includes
assessingthetruthfulnessorfalsity of the testimonies giv-
en by the persons under examination during the pre-tri-
al investigation - this is the exclusive competence of the
pre-trial investigation body, and ultimately the court.
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To understand the essence of forensic psychologi-
cal examination and determine its capabilities, it is im-
portant to consider the methods of expert examination
of such a complex phenomenon as human psychics.
0. Vavryniv (2023) distinguished methods of psycho-
logical and socio-psychological research at two levels -
theoretical and empirical. The methodology of psycho-
logical examination is a set of methods and techniques,
as well as the forms and methods of their application,
with the help of which psychological phenomena and
processes are explored. Generalised data on the meth-
ods applied by psychologists in individual methodolo-
gies include: psychophysiological methods (diagnosis
of pulse, blood pressure, galvanic skin reactions, etc.);
content analysis (diagnosis based on texts and oral
messages); projective methods (research through reac-
tions to unstructured objects or situations); question-
naires with different statements and answers; objec-
tive testing with a single correct answer (intelligence or
achievement tests); standardised observation; analysis
of the products of the subject’s activity; psychological
interview (Psychodiagnostic Methods, 2023).

The methods of conducting forensic examinations
(except for forensic medical and forensic psychiatric)
are subject to certification and state registration by the
Ministry of Justice of Ukraine in accordance with the es-
tablished procedure (Resolution of the Cabinet of Minis-
ters of Ukraine No. 595-p, 2008). Forensic psychological
examination applies methodology that includes a set of
methods since it examines rather complex mechanism
of the behaviour of a certain person associated with the
commission of a criminal offense. In each specific case,
the expert independently chooses one or another meth-
od of psychological examination depending on the issues
thatare setfor the forensicexperttoresolve. According to
paragraph 1.4 of the Instructions on the assignment and
conduct of forensic examinations and expert research,
determining the method of conducting the examination
(choice of certain methods, methodology of examina-
tion) is within the competence of the expert (Order of
the Ministry of Justice of Ukraine No. 1350/5, 1998). In
this regard, it is necessary to realise that the party to
the criminal proceedings has no right to force the expert
to choose certain examination methods or to be guided
by certain special literature. Otherwise, this would be
a gross violation of the prohibition on entrusting any-
one with the conduct of a forensic examination (Law of
Ukraine No. 4038-X1], 1994). The party to the criminal
proceedings may only initiate the interrogation of the
expert in court, where, after taking the oath, the expert
may be asked questions about the chosen methodolo-
gy of the examination, provide justification for choice
of the methodology and explanation of the conclusion
provided (Part 7 of Article 101, Part 3 of Article 356
of the Criminal Procedure Code of Ukraine, 2022).

Based on the abovementioned facts, the popularisa-
tion of psychological examination with emphasis on the

use of a polygraph is not always justified. American psy-
chologist W. lIacono (2001), known for the academic re-
search on the neurocognitive and mental health of adoles-
cents, noted that there is no specific physiological reaction
associated with lying. Therefore, it is impossible to ask a
person to answer relevant questions about the alleged
crime (for example, “Did you hit John?”), record the reac-
tions of the nervous system and ensure the determination
of truthfulness. Combination of control and comparative
questions does not ensure adequate psychological con-
trol of emotional impact too. Bar community of Singapore
(James-Civetta, 2019) and British Columbia (Provincial
Courtof British Columbia, 2016) are of similar opinion and
provide their clients with recommendations on behaviour
during psychological testing with the use of a polygraph.

When deciding on the appropriateness of conduct-
ing a psychological examination using a polygraph, it
is worth considering that it is incorrect to single out a
separate type of psychological examination based on
the use of a technical tool (polygraph). The emphasis
is placed only on psychophysiological diagnostic meth-
ods. It should also be taken into consideration that psy-
chophysiology is a new scientific field that arose at the
junction of psychology and physiology and tries to es-
tablish the laws of how physiological processes gener-
ate mental phenomena and vice versa. But this task has
not yet been finally solved, although it is placed in one
of the first places in modern science (Klymenko, 2021;
Degtyarenko & Kovylina, 2022; Kolyada, 2022).

When making a decision on the use of a polygraph
to establish the individual psychological characteristics
of a certain participant in criminal proceedings, which
could significantly affect their perception of certain
circumstances and their reconstruction, it is necessary
to take into account problematic issues of a technolog-
ical, legal and ethical nature. The problematic feature
of the technological aspect is that the polygraph does
not register the truthfulness or falsity of testimony, but
the physiological reactions of the examined person to
certain stimuli in the course of the examination (they
may be related to the event under investigation or be
extraneous). The legal aspect is the presence in nation-
al legislation of clear provisions regarding the subject
of a polygraph study, its procedure (methodology) and
assessment criteria. Ethically, the use of a polygraph im-
plies the inadmissibility of forced or covert application,
which involves explaining the rights of the person and
the procedure for obtaining written voluntary consent.
This is a basic principle of legal proceedings - the right
of a person not to testify against themselves (the right
to silence). There is a reason to assume that the pro-
moted “effectiveness” of the polygraph in exposing and
proving guilt in criminal proceedings is not so much
related to obtaining evidence with its help, but rather
due to the psychological impact of using a “lie detector”.

The resolution of the investigator (prosecu-
tor) or the order of the defence to conduct a forensic
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psychological examination with the use of a polygraph
contains not only the questions (tasks), but also the re-
quirements (instructions) on the means of their solu-
tion, which is a violation of the legislation regulating
forensic expert activities. Since as of 2025 there are no
methodologies for using a polygraph in psychological
examinations that have passed state certification in
Ukraine, the expert is granted the right to conduct an
interview with the use of a computer polygraph in the
framework of existing approved and certified method-
ologies. The purpose of such an interview is to obtain
orienting information regarding: the degree of proba-
bility of the information reported by the interviewee;
the completeness of the information provided by the
interviewee; the source of the information received by
the interviewee; the interviewee’s ideas about a certain
event; other orienting information necessary for con-
structing clues for the investigation of certain events.
The idea of considering a polygraph as a technical
means by which the truth or falsity of the testimony giv-
en by a person during a pre-trial investigation or trial
is erroneous. Its use by forensic psychologists allows
only to detect the physiological reactions of the per-
son under examination to questions related to certain
circumstances. These reactions may to some extent in-
dicate the person’s awareness or lack of awareness of
them. That is, the use of a polygraph in the framework
of forensic psychological examination can provide the
expert with only certain guidelines for answering the
question of whether the person under examination
has individual psychological characteristics that could
significantly affect the nature of their testimony in the
case. In this regard, the person is excluded from asking
two types of questions that are typical of Russian prac-
tice and are used mostly by operational officers during
interviews: questions related to situations when a per-
son (suspect, witness or victim) hides their awareness
of the circumstances of the crime under investigation:
are there psychophysiological reactions detected dur-
ing the polygraph examination that indicate that the
person has information about the details of what hap-
pened? If so, what information could they have? Under
what circumstances could the person have received this
information? Could it have been received at the time of
the incident? Questions related to situations when a
person demonstrates cooperation with the investiga-
tive authorities and gives testimony regarding the cir-
cumstances of the case, but there are doubts about their
reliability: are the psychophysiological reactions of the
person identified during the examination with the use
of the polygraph consistent with their testimony about
the circumstances of... (specify the characteristics of the
crime), namely, that... (specify which testimony requires
verification (Forensic Psychological Expertise, 2020)).
Assessing the results of a psychophysiological ex-
amination by a forensic psychologist is influenced by
two groups of factors. The first group - polygraphs only
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record the physiological activity of the person being ex-
amined and changes in its parameters, as a reaction to
the expert’s questions or other stimuli. That is, the poly-
graph does not register lies, but only excitement, which
with a certain degree of probability may indicate a lie
being reported. But the physiological reactions cannot
accurately determine the cause of this excitement. Such
reasons may be physical or psychological exhaustion,
irritation due to family or work troubles, fear of neg-
ative consequences of the examination, the presence
of negative associations and “myths” about the poly-
graph, deliberate opposition to the examination, etc.
For instance, the specialist polygraphist of “Privat-
Bank” O.H. Zlatina-Kotkova (2018) noted the negative
attitude of the staff towards the polygraph examination
for the above reasons, which significantly affects the
results of such examinations. External stimuli can also
have a significant negative impact on the results (noise
outside the window, sounds of footsteps in the corri-
dor, gender and appearance of people present in the
room, etc.). Research by E. Elaad (2016) demonstrated
that even when using the Guilty Knowledge Test, which
is considered more scientifically sound than traditional
control questioning, there remains a high probability of
false positive or false negative results, especially in real
criminal cases. In addition, S.M. Kassin et al. (2010)
emphasised that the use of techniques involving phys-
iological readings or psychological pressure creates a
risk of false confessions and distorted testimony, which
is unacceptable in a fair trial.

The second group of factors that can cause errors in
the assessment of the results of a polygraph examina-
tion are: the level of training of the expert, which is as-
sociated with their professional education and mastery
of the method of using polygraph equipment (holding
higher psychological education at the level of not lower
than a specialist, certification of a forensic expert in the
specialty “Psychology” and entry into the State Register
of Certified Forensic Experts, completion of training in
mastering the polygraph of at least 400 hours of class-
room lessons); the bias of the expert (since polygraph
indicators can be interpreted quite broadly, in cases
where the expert has a bias towards the person being
examined, there is a risk of an erroneous conclusion).

Thus, unprepared, thoughtless, and illiterate use
of a polygraph to examine a certain person can lead to
a number of problems related to the evaluation of test
results, including the legality of using this method. As
a rule, the prosecution initiates the conduct of a fo-
rensic psychological examination, implying the use of
a polygraph by an expert, to verify the truthfulness of
the testimony given by a certain person, which is un-
acceptable. It is necessary to consider that the forensic
expert independently chooses the methodology of the
examination to answer the questions posed. Therefore,
the investigator (prosecutor) must first consult with
the forensic psychologist regarding the content of the
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questions and the possibility of answering them with
the use of a polygraph. It is necessary to remember that
when conducting an interview with the use of a poly-
graph, the expert can only obtain orienting information,
which is not evidence and can only be used to construct
investigative clues.

Based on the possibility of obtaining only orienting
information when conducting this type of psychologi-
cal examination, it is necessary to consider the expedi-
ency of its conduct taking into account the procedural
status of the person under examination. Thus, when
deciding on assignment forensic psychological exam-
ination of the suspect, it is necessary to take into ac-
count that the suspect has the right to provide explana-
tions, testimony regarding the suspicion against them
or remain silent, or refuse to testify and answer ques-
tions at any moment (Clauses 4, 5 of Part 3 of Article
42 of the Criminal Procedure Code of Ukraine, 2022).
Such rights of the suspect give them the opportunity
to manipulate the psychological examination with the
use of a polygraph during its conduct on completely
legal grounds according to the scheme “consent-refus-
al-consent-refusal” with reference to plausible reasons.
Conducting a psychological examination of witnesses
and victims with the use of a polygraph in the context
of their responsibility for providing knowingly false
testimony (Article 384 of the Criminal Procedure Code
of Ukraine, 2022) is also problematic. Given that the
credibility of a person’s testimony can be assessed ex-
clusively by the court, conducting such an examination
often seems inappropriate. For instance, in the ruling
of the Case No. 194/342/22 of Terniv City Court of
Dnipropetrovsk Oblast (2023), which refused to satis-
fy the prosecutor’s request to conduct a psychological
examination with the use of a polygraph, among oth-
er reasons, the court considered the appointment of
a psychological examination using a polygraph to be
unjustified in this case, reasoning that determining the
truthfulness or falsity of witness and victim testimony
involves ethical and legal considerations rather than
measurable physiological indicators. A polygraph can
objectively register only bodily functions and emotion-
al responses to specific stimuli, but it cannot capture or
evaluate abstract concepts such as honesty or decep-
tion (Kabanets, 2023). It appears that the above judi-
cial assessment of the results of a psychological exam-
ination with the use of a polygraph is fully consistent
with the decisions of the ECtHR regarding the princi-
ples of ethics and the presumption of innocence. Thus,
the statement about the evidentiary significance of the
results of interviews of participants in criminal pro-
ceedings with the use of a polygraph, their outstanding
role in the detection and investigation of crimes does
not correspond to the basic principles in criminal pro-
ceedings. The above provisions are key to understand-
ing the problem of psychological examination using the
polygraph as a means of proof.

Conclusions

Summarising the above, it can be stated that forensic
psychological examination is a complex psychological
examination which applies a fairly wide range of meth-
ods, one of which may be the polygraph. The decision
on the use of a polygraph to establish the individual
psychological characteristics of a certain participant
in criminal proceedings is made by an expert, taking
into consideration technological, legal and ethical as-
pects. The technological aspect is that the polygraph
does not register the truthfulness or falsity of testimo-
ny but records physiological reactions of the person
under examination to certain stimuli, which must be
assessed. The legal aspect is the presence in national
legislation of clear provisions regarding the subject of
a polygraph examination, the procedure for its con-
duct (methodology) and assessment criteria. Ethically,
the use of a polygraph implies the inadmissibility of
forced or covert application, which involves explain-
ing the rights of the person and the procedure for ob-
taining written voluntary consent (basic principle of
legal proceedings - the right of a person not to testify
against themselves).

The expert chooses the research methodology in-
dependently, guided in each individual case by the na-
ture of the questions posed and the criteria of a tech-
nological, legal and ethical nature. The questions posed
to the expert may only concern the individual psycho-
logical characteristics of suspects (accused), witnesses
and victims, related to their behaviour and ability to
correctly perceive certain circumstances and provide
relevant testimony regarding these circumstances. It
is unacceptable to use a polygraph forcibly or covert-
ly, to exert psychological pressure on a person with an
emphasis on the “accuracy and infallibility of a lie de-
tector”. It is mandatory to obtain the person’s written
consent to undergo psychophysiological testing with
the use of a polygraph, which must be accompanied by
an explanation of the right to remain silent and the fill-
ing in of an appropriate protocol.

It is fundamentally important that the party to the
criminal proceedings, who initiates the forensic psy-
chological examination determines only the objective
of the examination (i.e., the person) and the list of ques-
tions (tasks) to be addressed by such an examination,
taking into account the capabilities of this examination
to solve them. But the initiator of the examination does
not have the right to determine the methodology for
the expert examination as this fall under the exclusive
competence of the forensic psychologist. When solving
the questions posed regarding the individual psycho-
logical characteristics, the expert may conduct an in-
terview with application of a polygraph, which is the
use of psychophysiological diagnostic methods. But
the goal in this case was to obtain orienting informa-
tion for resolving the issues raised by the expert. Such
orienting information can be used by the initiator of
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the forensic psychological examination only to con- use of a polygraph in human resources management
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of view of their truthfulness or falsity, since it is the

exclusive competence of the court. This paper does not ~ Funding

claim to solve all the problematic issues of conducting  None.

forensic psychological examinations in criminal pro-

ceedings but invites to their further study. In particu-  ConFlict of Interest

lar, the problem of the quality of interviews with the  None.
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ny6Jiikalii, HaunioHa/sbHOI CyZOBOi MpaKTUKU Ta pilieHb E€BponelcbKOro cyjy 3 NpaB JIJUHH, KpUTepiiB
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JAJisl BUABJIEHHS 1HAUBiAYa/IbHO-IICUXOJIOTIYHUX XapaKTEPUCTUK y4YaCHUKA KPUMIHAJIBHOTO IPOBAJXKEHHS i3
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noJiirpada npuiiMae eKcriepT, BPaXOBYIOYU TEXHOJIOTiYHI, MPaBOBi Ta eTUYHI acleKTH; TeXHOJIOTIYHUN acleKT
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BUKOPHCTaHHs NoJsiirpada opieHToBaHi Ha MpaKTUYHE BUKOPHUCTAHHS yYaCHUKaMU KPUMiHa/IbHOTO IPOBa/PKEHHS
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Abstract. This study aimed to develop a comprehensive model for reforming Ukrainian legislation on digital assets.
The research methodology was based on doctrinal analysis and the formal legal method. These methods were
applied to examine sources including the national legislation of Ukraine, key regulatory and strategic documents of
leading international jurisdictions, as well as analytical reports produced by international organisations. The main
results confirmed the existence of a profound conceptual crisis in Ukraine, caused by the inconsistency between
the category of a “digital thing” and the intangible nature of digital assets. It has been established that this legal
fiction leads to systemic legislative contradictions, the invalidity of the relevant law, and the practical impossibility
of applying traditional property-law (vindication, negation) and procedural (arrest, foreclosure, inheritance)
mechanisms for the protection of rights. This situation creates a legal vacuum and generates risks for users,
particularly against the background of low levels of digital financial literacy among adults. A three-level model for
reforming the legal regulation of digital assets was proposed. At the doctrinal level, a revision of fundamental civil-
law categories was envisaged in order to distinguish digital assets as an independent type of intangible goods that
are not subject to traditional property-law structures. At the substantive level, a rethinking of the content of special
legislation was proposed through a transition to a functional classification of digital assets. At the procedural
level, the development of special mechanisms for the investigation, arrest, foreclosure, transfer, and inheritance
of digital assets was proposed, taking into account their intangible and distributed nature. It was concluded
that the proposed comprehensive reform is a necessary condition for ensuring legal certainty, protecting rights,
stimulating innovation, and supporting the European integration of Ukraine in the digital economy. The practical
significance of the proposed model lies in creating prerequisites for legal certainty in the digital assets market,
reducing regulatory and procedural risks for participants, and enhancing the protection of users and creditors

Keywords: blockchain; cryptocurrency; enforcement proceedings; possession; smart contracts

Introduction

The relevance of this study is determined by the fact
that the legal regulation of digital assets represents one
of the most dynamic segments of modern law. Conduct-
ing this research was particularly urgent as of Novem-
ber 2025, as Ukraine is at a crucial stage of European
integration, which requires the immediate harmonisa-
tion of national legislation with European standards.
While leading jurisdictions (the USA and the EU) are ac-
tively moving away from attempts to adapt existing le-
gal categories towards the development of autonomous

(sui generis) concepts, the current Ukrainian approach
demonstrates its incapacity, thereby creating risks for
financial stability and the investment climate. At the
same time, in Ukraine, the regulatory framework in this
area remains at the formative stage: the approach has
not yet been established, and procedural mechanisms
for protecting the rights of participants have not been
unified. The key problem is that the Ukrainian legal sys-
tem governing digital objects is in a state of deep con-
ceptual crisis. The legislative attempt to subordinate

Suggested Citation:

Shuliaka, B. (2025). The sui generis concept for digital assets: Ways to overcome legal conflicts and build an effective regulatory
regime in Ukraine. Philosophy, Economics and Law Review, 5(2), 46-59. doi: 10.63341/2786-491X-2025-2-46.

*Corresponding author

Copyright © The Author(s). This is an open access article distributed under the terms of the
Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)


https://orcid.org/0009-0006-2895-705X

these new, intangible phenomena to the traditional
property-law category of “digital things” (Article 179-1
of the Civil Code of Ukraine, 2004) is not merely a the-
oretical error, but the root cause of systemic legislative
contradictions, a legal vacuum (in particular, the inva-
lidity of the relevant law), and practical failures within
the judicial and law enforcement systems.

The problem of the legal qualification of digital
assets constitutes a global challenge that is actively
discussed in the scientific literature. This issue is par-
ticularly acute in Ukrainian legal doctrine, as it lacks
a unified approach to determining the legal nature of
these objects, and researchers demonstrate radical-
ly divergent positions regarding the introduced cate-
gory of “digital things”. On the one hand, a number of
scholars justify the expediency of a property-law ap-
proach. K. Nekit (2022), in the study of the essence of
virtual assets, argued in favour of recognising them as
a type of “digital things”. The author concluded that the
characteristics of cryptocurrencies (in particular, ex-
haustibility, the impossibility of unlimited replication
in contrast to information, and alienability) bring them
closer to objects of the material world, albeit without a
material substrate. O. Tanasyuk (2025), analysing Ar-
ticle 179-1 of the Civil Code of Ukraine in the context
of tort obligations, likewise proceeded from the legit-
imacy of this construction. Defining the features of a
digital thing as an intangible property good to which a
property regime applies and in relation to which abso-
lute rights arise through exclusive control, the author
confirmed that obligations to compensate for damage
may arise in connection with threats directed at a dig-
ital thing, for example during a cyberattack. On the
other hand, this approach directly contradicts the con-
clusions of scholars who defend the intangible nature
of these assets. L. Maksymiv (2025), in the study of in-
tangible goods, proposed classifying virtual assets (in-
cluding cryptocurrency) as property intangible goods
that form part of property alongside property and
corporate rights, thereby categorically denying their
material nature. This doctrinal contradiction generates
significant legal uncertainty and terminological confu-
sion within legislation, as emphasised by Ye. Savchen-
ko (2024). The author analysed the relationship be-
tween the definitions of “digital things”, “digital assets”,
and “virtual assets” and concluded that there is no
clear legislative distinction between them, proposing
a hierarchy in which “digital things” (a legal category)
and “digital assets” (an economic category) function as
generic concepts. The need to overcome this termino-
logical confusion and to develop a functional classifica-
tion for the formation of differentiated regulation was
also emphasised by S. Aksiukov (2024), who analysed
various draft laws and highlighted the absence of a uni-
fied legal approach in Ukraine.

The lack of doctrinal unity complicates the res-
olution of practical tasks, particularly in the fields of
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taxation and law enforcement. V. Savenkova & B. Vy-
khrystenko (2025) pointed to fundamental problems
of regulation and taxation arising from the wide va-
riety of virtual assets (for example, decentralised Bit-
coin versus secured stablecoins) and the impossibility
of applying existing control methods to peer-to-peer
transactions, concluding that special regulation is re-
quired. I. Guleykov (2025), in the conducted study, also
characterised digital assets as “atypical objects” of civ-
il relations, the specificity of which is determined by
their innovative nature and the absence of adequate
regulation. M. Pohrebniak (2025) summarised these
challenges by analysing the overall transformation of
civil law under the influence of artificial intelligence
and digitalisation. The author substantiated the urgent
need to harmonise Ukrainian legislation, including the
regulation of “digital things”, with European standards
in order to ensure a balance between innovation and
the protection of rights.

Researchers also noted deficiencies in national reg-
ulation. V. Hrudnytskyi (2023) observed that the legal
regulation of the circulation of virtual assets in Ukraine
remains at an early stage and requires further improve-
ment, in particular through clarification of the concep-
tual framework, identification of the characteristics of
different types of assets, and delimitation of the powers
of regulatory authorities. P. Duravkin (2024), analysing
the circulation of cryptocurrencies in the context of tax-
ation, points to their nature as intangible goods and ob-
jects of civil-law relations, emphasising the urgency of
establishing appropriate regulatory regulation. At the
same time, international standards, particularly those
developed by the Financial Action Task Force, require
states to implement effective mechanisms for the li-
censing or registration of virtual asset service provid-
ers and the application of anti-money laundering and
counter-terrorist financing (AML/CFT) measures. This
creates additional challenges for national regulators, as
noted by L. De Koker et al. (2022), who analysed the ju-
risdictional problems associated with the supervision
of foreign virtual asset service providers. N. Schwarz et
al. (2021), in their work prepared for the International
Monetary Fund, also emphasised the vulnerability of
virtual assets to criminal use and the necessity of im-
plementing a robust AML/CFT framework based on Fi-
nancial Action Task Force standards.

Despite the substantial number of international
and Ukrainian studies examining the legal nature of
digital assets and the problems of their regulation, the
issue of the absence of a comprehensive and systemic
model for reforming Ukrainian legislation remains un-
resolved. Existing studies predominantly either iden-
tify a crisis and terminological confusion or propose
fragmentary solutions addressing individual aspects,
such as taxation. In light of this gap, the present study
aimed to develop a comprehensive, multi-level model
for reforming Ukrainian legislation on digital assets.
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To achieve this objective, the following tasks were set:
to conduct a critical analysis of current Ukrainian leg-
islation and law enforcement practice; and to develop
and substantiate a strategic roadmap for legislative
and institutional reform.

Materials and Methods

The research was theoretical-legal and comparative-le-
gal in nature. Achievement of the stated goal was en-
sured through the consistent application of specific
methods of legal science to relevant primary sources, in
particular regulatory legal acts and official documents
of Ukraine, the USA, and the EU, as well as analytical
reports produced by international organisations and
research centres as of 2025. To diagnose the conceptual
crisis of the Ukrainian legal framework, doctrinal anal-
ysis and the formal legal method were employed. These
methods were used to conduct a detailed examination
of the provisions of the Civil Code of Ukraine (2004), in
particular Articles 177, 179-1, 387, and 391, which reg-
ulate the objects of civil rights and methods of their pro-
tection. Relevant provisions of procedural legislation
were also analysed, including the Criminal Procedure
Code of Ukraine (2012) (Chapter 17), the Civil Proce-
dure Code of Ukraine (2004), and the Law of Ukraine
No. 1404-VIII (2016). The status of the Law of Ukraine
No. 2074-1X (2021) and the reasons for its invalidity
were examined, in particular in connection with the
Law of Ukraine No. 4017-1X (2023). In addition, in
order to understand the technological context of new
phenomena - decentralised autonomous organisations
(DAO), decentralised finance protocols (DeFi), and
smart contracts - publicly available reference sources
(web glossaries and technical descriptions) were ana-
lysed, as well as the Law of Ukraine No. 3425-XII (1993)
in relation to inheritance issues.

To develop reform proposals and substantiate
them, the comparative legal method and qualitative
content analysis of international sources were applied.
US strategic documents were examined, in particular
Executive Order of the President of the United States
No. 14178 (2025) and the report of the US Depart-
ment of the Treasury (2025), in order to identify US
approaches to the classification of digital assets, reg-
ulatory priorities, and inter-agency coordination. The
EU approach was also analysed through a detailed ex-
amination of the structure and key provisions of the EU
Regulation on Markets in Crypto-Assets (MiCA), based
on the analytical paper by I. Angeloni & C. Tille (2025).
To assess the global context of the use of digital assets,
associated risks, and levels of user awareness, sec-
ondary data analysis and qualitative content analysis
of analytical reports produced by international or-
ganisations and research companies were employed.
In particular, data from the Organisation for Econom-
ic Co-operation and Development report (2025) on
levels of digital financial literacy and risk awareness

among crypto-asset owners were analysed. To assess
market size, trends in cryptocurrency adoption and
use, including illicit use, reports by Chainalysis (2025),
alézcrypto (2025), Fidelity Digital Assets (2025),
EY (2025), and the Cybercrime Trends (2025) were
examined. At the final stage, legal synthesis and mod-
elling methods were applied to formulate specific leg-
islative proposals and recommendations.

Results

Critical diagnosis of systemic failures:

Conceptual crisis of digital asset regulation

in Ukrainian law

Analysis of current Ukrainian legislation and law en-
forcement practice in the field of digital assets reveals
a systemic crisis originating from a fundamental con-
ceptual error - namely, the attempt to subordinate new,
intangible digital phenomena to the traditional prop-
erty-law paradigm. The introduction of the construct
of a “digital thing” in Article 179-1 of the Civil Code of
Ukraine (2004) represents not merely an inappropri-
ate terminological choice, but the root cause of a chain
reaction of legal conflicts, a legislative vacuum, and the
ineffectiveness of mechanisms for the protection of
rights in this sphere. This approach may be regarded as
an example of the “inertia of legal tradition”, whereby
the deep roots of Ukrainian civil doctrine in the Roma-
no-Germanic concept of res (thing) led to the selection
of the path of least resistance - the creation of a legal
fiction - instead of the more complex but necessary
task of developing a new, adequate legal category based
on first principles. The consequence of this choice has
been not only doctrinal uncertainty, but also the practi-
cal paralysis of law enforcement, which calls into ques-
tion the very possibility of effective legal regulation of
the digital economy in Ukraine and stands in marked
contrast to the more comprehensive approaches being
developed in other leading jurisdictions.

A significant deficiency of the “digital things” con-
struct lies in its ontological incompatibility with the na-
ture of digital assets such as cryptocurrencies, tokens,
or NFTs. Classical property law, rooted in Roman law, is
based on the concept of a thing as a material, physically
tangible object of the external world over which phys-
ical domination (possession) may be exercised. It is
precisely this possibility of physical control that under-
pins the entire system of property rights (ownership,
possession, easements, and related institutions) and
the methods of protection derived from it. The institu-
tions of vindication (reclaiming a thing from unlawful
possession), the negative claim (removal of obstacles to
use), and acquisitive prescription all implicitly presup-
pose the existence of an individually defined, physically
existing object that can be localised in space, identified,
and physically returned, or in respect of which obsta-
cles to use can be removed. This constitutes an axiom
for traditional objects of civil rights.
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Digital assets, by contrast, are inherently intangi-
ble goods. They exist as records in a distributed dig-
ital register (blockchain) and lack any physical form
or spatial localisation. The legal relationship between
a person and a digital asset is determined not by
physical possession, but by cryptographic control -
namely, possession of a closed (private) key that pro-
vides the technical capacity to execute transactions
involving the corresponding record in the register
(Huang, 2021). This form of control is functional rath-
er than physical. It represents the right of access to
and disposal of a digital record, rather than dominion
over a material substrate. Attempts to apply the cate-
gory of a “things” to such an object inevitably result in
logical and practical contradictions. As demonstrated
in the previous study forming the basis of this work,
this incompatibility renders traditional property-law
methods of protection functionally inefficient and in-
effective in the field of digital assets (Shuliaka, 2025).
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This Ukrainian qualification stands in sharp contrast
to approaches adopted in other jurisdictions. In par-
ticular, in the United States, the comprehensive ap-
proach articulated in the report of the US Department
of the Treasury (2025), prepared in implementation of
Executive Order of the President of the United States
No. 14178 (2025), examines digital assets through
the prism of their functions within financial markets,
banking, and payment systems, as well as the risks of
illicit financing and the implications for the interna-
tional competitiveness of the US dollar. The US admin-
istration emphasises the need to develop a “durable
framework” that takes into account the diversity of
digital assets, their specific functions, and the risks
associated with them, rather than reducing them to a
single simplified category. Such a simplified approach
also disregards the actual scale of use, associated risks,
and the level of public understanding of digital assets,
as evidenced by international data (Table 1).

Table 1. Comparative dynamics of the development of digital asset markets (2022-2025)

Indicator Ukraine USA EU
Market capitalisation of resident digital assets (2025) | USD 1.3 billion USD 1.15 trillion USD 0.85 trillion
Cryptocurrency capitalisation growth 2022-2025 60% 48% 42%
Share of population owning crypto assets 13.5% 18.2% 10.9%
DeFi’s share in crypto capitalisation 12% 21% 17%
Digital asset transaction volume (2024) USD 60 billion USD 2.4 trillion USD 1.6 trillion
Number of active Web3/DeFi/NFT companies 240 9,800 6,300

Institutional investments in crypto assets (2025)

USD 0.12 billion

USD 310 billion USD 240 billion

Level of state regulation (score 0-5)

1.5 (fragmentary)

4.5 (complex, developing) | 4 (harmonised MiCA)

Crypto fraud rate (per 100,000 users)

6.3 2.8 3.5

Availability of a mechanism for the seizure/
confiscation of digital assets (legally)

Missing/inactive

Partially/developing Partially/developing

Source: compiled by the author based on analysis of US Department of the Treasury (2025), al6zcrypto (2025), Organisation
for Economic Co-operation and Development (2025), Fidelity Digital Assets (2025), EY (2025)

The practical impossibility of applying classic
property-law claims becomes evident when consider-
ing a claim for recovery (Article 387 of the Civil Code
of Ukraine, 2004), which presupposes that an owner
reclaims an individually defined thing from another
person’s unlawful possession. In the case of the theft of
cryptocurrency, for example Bitcoin or Ethereum - as-
sets characterised by significant market capitalisation,
high volatility, and growing integration into financial
markets - and its transfer to an anonymous wallet
controlled by the attacker, the application of recovery
encounters a number of obstacles (Fidelity Digital As-
sets, 2025). Most cryptocurrencies constitute generic
rather than individually defined objects, as one Bitcoin
is functionally identical to another within the protocol,
which already complicates the application of a claim
designed for unique things. Even if it is technically
possible to trace specific Unspent Transaction Outputs
within the Bitcoin blockchain, their legal qualification
as “individually identifiable things” remains concep-
tually unfounded. Moreover, the concept of ownership

in the physical sense is inapplicable to cryptocurren-
cy. The wallet holder does not physically possess the
cryptocurrency, but merely controls access to the cor-
responding record in the blockchain through a private
key. Likewise, an attacker who has obtained control of
the key or executed an unauthorised transfer does not
physically possess the cryptocurrency, but only exer-
cises cryptographic control over a new record in the
distributed ledger. The identification of an “illegal pos-
sessor” is often impossible due to the pseudonymous
or anonymous nature of blockchain transactions. This
problem is recognised as a key challenge at the inter-
national level. The report of the US Department of the
Treasury (2025) highlights the risks associated with an-
onymity and the use of digital assets in illegal activities,
particularly money laundering and terrorist financing.
Even where it is technically possible to trace the move-
ment of assets to a specific wallet using blockchain
analytics tools, establishing the identity of the person
controlling that wallet is, in practice, extremely difficult
without additional investigative measures, which are
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often cross-border in nature and complicated by the
absence of cooperation with unregulated exchanges
(Cybercrime Trends, 2025). Consequently, bringing a
vindication claim against an unknown person who does
not possess the object in the traditional, physical sense
becomes both legally and practically impossible.

Similar conceptual difficulties arise in relation
to the negative claim (Article 391 of the Civil Code of
Ukraine, 2004), which is intended to eliminate obsta-
cles to the owner’s exercise of the right to use and dis-
pose of property. In the case of a non-fungible token
(NFT) certifying the uniqueness of a particular digital
object, such as a work of digital art, unauthorised use
of that work by a third party - for example, copying
or displaying it without the consent of the NFT owner,
thereby undermining the exclusivity of the token - rais-
es serious doubts as to the applicability of a negative
claim. This type of claim inherently presupposes the
existence of a physical thing and physical obstacles to
its use or disposal. Since neither the NFT nor the associ-
ated digital object constitutes a physical thing, and the
infringement occurs within the digital environment -
more closely related to intellectual property rights, con-
tractual rights, or specific rights arising from a smart
contract - the application of a negative claim appears
artificial and conceptually unjustified. This detailed
analysis is corroborated by the findings of a previous
study (Shuliaka, 2025), which demonstrated that the
fundamental incompatibility between the intangible,
cryptographically controlled nature of digital assets
and the physical assumptions underlying property law
renders its traditional instruments unsuitable for pro-
tecting rights in this domain. This situation generates
significant risks for users, as also reflected in data pub-
lished by the Organisation for Economic Co-operation
and Development (2025), which indicate a low level of
digital financial literacy among crypto-asset owners. In
2023, only 29% of adults across 39 countries reached
the minimum target level of digital financial literacy,
and among crypto-asset owners only 55% understood
that such assets do not constitute legal tender within
their jurisdiction. The absence of effective legal protec-
tion mechanisms in Ukraine, combined with this low
level of awareness, substantially increases users’ vul-
nerability to fraud and financial loss.

This doctrinal failure in substantive law - name-
ly, the definition of an object in the Civil Code of
Ukraine (2004) - creates a critical procedural problem
that effectively paralyses law enforcement. An incorrect
understanding of the nature of an object makes it im-
possible to develop effective rules for its handling and
protection within procedural legislation, including the
Criminal Procedure Code of Ukraine (2012), the Civ-
il Procedure Code of Ukraine (2004), and the Law of
Ukraine No. 1404-VIII (2016), as well as subsequent
specialised acts. This also applies to tax legislation
governing the taxation of transactions involving digital

assets and to special financial monitoring acts aimed
at preventing the laundering of proceeds derived from
digital assets. Procedural rules governing the search,
arrest, confiscation, or seizure of property have tradi-
tionally been designed with physical objects in mind -
movable and immovable property, funds held in bank
accounts, or securities - namely, objects that possess
a physical form, a clearly identifiable geographical lo-
cation, or a registered owner and a centralised inter-
mediary (such as a bank or depository) through which
coercive measures may be applied.

The rules governing the seizure of property in crim-
inal proceedings (Chapter 17 of the Criminal Procedure
Code of Ukraine, 2012) have proven to be entirely un-
suitable for digital assets. These rules are ineffective
because it is both legally and practically impossible to
seize cryptocurrency stored on an unidentified hard-
ware wallet or on a wallet controlled by a person lo-
cated outside the jurisdiction of Ukraine. The physical
seizure of a storage medium (a computer or flash drive)
does not ensure access to the assets in the absence of
a private key. Moreover, it is technically impossible for
state authorities to block or freeze a record in a decen-
tralised ledger such as Bitcoin or Ethereum. In practice,
the only viable means of establishing control over digi-
tal assets is either to obtain the private key - for exam-
ple, through its voluntary disclosure by suspects or its
forcible seizure during a search - or to compel the own-
er to transfer the assets to a wallet controlled by the
state. However, existing procedural legislation does not
provide for such specific mechanisms, nor does it es-
tablish appropriate standards of proof or safeguards for
the protection of individual rights when such measures
are applied. Judicial practice concerning the seizure of
cryptocurrencies, analysed in a previous study (Shulia-
ka, 2025), clearly illustrates this problem: courts either
refuse to order seizure due to the unclear legal status of
the object, or apply analogies with uncertificated secu-
rities or property rights, which is legally questionable
and fails to resolve the issue of actual control. By con-
trast, the approach of the United States, although still
evolving, already emphasises the need to enhance in-
struments for combating the illicit use of digital assets,
including expanded powers to trace transactions, coop-
eration with private-sector actors such as exchanges,
and the confiscation of assets obtained through crimi-
nal activity (US Department of the Treasury, 2025). This
comparison underscores the urgent necessity of mod-
ernising Ukrainian procedural law.

This conceptual problem generates systemic pro-
cedural obstacles that extend beyond criminal law and
significantly complicate law enforcement in civil pro-
ceedings. Comparable difficulties arise when attempts
are made to apply existing procedural mechanisms
to digital assets. In particular, the division of crypto-
currency assets upon divorce becomes problematic
when one spouse conceals access to private keys or
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employs anonymisation tools. The inclusion of NFTs
in the estate and their transfer to heirs are likewise
complicated by the absence of technical and legal
mechanisms enabling notaries to identify, value, and
ensure the transfer of cryptographic control. The en-
forcement of a debtor’s digital assets in enforcement
or bankruptcy proceedings also becomes virtually
impossible due to their decentralised storage and the
possibility of rapid cross-border transfer beyond the
effective control of state authorities. The absence of
clear procedural instruments, resulting from an incor-
rect substantive legal framework based on the concept
of a “digital things”, in practice amounts to a denial of
access to justice for a significant category of disputes
involving digital assets. This situation not only under-
mines confidence in the legal system, but also stimu-
lates shadow trading and complicates the protection
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of the rights of bona fide market participants. This
state of affairs contrasts with the approach adopted
in the European Union, where the MiCA Regulation
(Angeloni & Tille, 2025), although not resolving all
procedural issues, establishes a comprehensive reg-
ulatory framework that recognises different types of
crypto-assets (ARTs, EMTs, and Utility Tokens) and
sets requirements for their issuers and service pro-
viders. Such classification of assets and regulation of
market actors constitutes a necessary prerequisite for
the subsequent development of effective procedural
mechanisms at the national level of EU Member States.
A comparison of key aspects of the regulatory ap-
proaches adopted by Ukraine, the United States, and
the European Union clearly demonstrates differences
in conceptual frameworks, legislative status, regulato-
ry priorities, and institutional capacity (Table 2).

Table 2. Comparison of key aspects of regulatory approaches to digital assets (as of Q4 2025)

Aspect Ukraine
Law of Ukraine
Basic Act/Strategy | No. 2074-IX (notin

USA

EO 14178 +draft acts (GENIUS,
CLARITY); Department of the Treasury

EU (MiCA Regulation)

Regulation (EU) 2023/1114 (MiCA)

Main regulators Securities and Stock

Market Commission

force) Report (2025)
Ministry of Digital Securities and Exchange Commission,
Affairs/National Bank | Commodity Futures Trading Commission, European Bankine Authority and
of Ukraine/National | Financial Crimes Enforcement Network, p 8 y

Office of the Comptroller of the Currency,
Department of the Treasury, Federal

European Securities and Markets
Authority (main); national regulators

(project) Reserve System (fragmented)

Approach to asset | “secured/unsecured” Functional (security/commodity/ Functional: ARTs, EMTs, Utility
classification (not valid) payment instrument); discussion ongoing Tokens, other crypto assets
Regulation of U Allowed under GENIUS Act; high Strict regulation of ARTs and EMTs

. nregulated - . R
stablecoins regulatory priority (reserves, capital, authorisation)
Under study; Financial Crimes
DeFi/DAO Missi Enforcement Network/Securities and Largely outside MiCA; regulation
. issing Ay X o )
Regulation Exchange Commission pilot principles; expected
regulation announced
. Internal Revenue Service: reporting .
Tovreime | Frgmenan/ | i Crypio A eporing | CPO st Reportin Famewrk
P & Framework rules from 2025 P
Avproach to Proportionality of
iggovation Missing The «responsible innovation» approach regulation + possibility of national

«sandboxes»

Central bank

digital currency E-hryvnia pilot

Under investigation; EO 14178 raises

Digital Euro in the preparation/

(CBDC) (without legal basis) concerns piloting phase
Institutional Coordinated network of regulators
A Presidential Working Group; Interagency (European Banking Authority,
coordination of None / Low Coordinati E S o d Mark
regulators oordination uropean Securities and Markets
Authority, national authorities)
Regulatory
Efficiency Index 3.1 8.4 8.1

(score 0-10)

Source: compiled by the author based on analysis of US Department of the Treasury (2025), I. Angeloni & C. Tille (2025)

The invalidity of the Law of Ukraine No. 2074-
IX (2021) - adopted in 2021, but the entry into force
of which depends on the adoption of amendments to a
number of legislative acts in connection with the entry
into force of the Law of Ukraine No. 4017-I1X (2023) -
cannot be regarded merely as a technical delay. Rather,

it represents a manifestation of a deeper problem,
namely institutional inconsistency and conceptual un-
certainty in state policy in the field of the digital econ-
omy. The absence of appropriate tax regulation and the
delay in adopting the relevant legislative act indicate ei-
ther a lack of political will or the absence of a strategic
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consensus among public authorities regarding the pri-
oritisation of the digital economy: whether it should be
treated primarily as an additional source of fiscal reve-
nue or as an innovative sector requiring state support
and a favourable regulatory environment for develop-
ment. This uncertainty is further exacerbated by the
fact that the Law of Ukraine No. 2074-IX itself, although
representing a certain legislative advance compared to
Article 179-1 of the Civil Code of Ukraine (2004), still
contains significant conceptual shortcomings. In par-
ticular, its classification of virtual assets into “secured”
and “unsecured” categories is overly simplistic, does
not correspond to the functional approach adopted in
the European Union under the MiCA framework (An-
geloni & Tille, 2025), and fails to reflect the economic
realities of different types of tokens. In addition, the
ongoing debate in the United States concerning the
classification of digital assets as securities, commod-
ities, or other categories, as well as the distribution
of regulatory powers between the Securities and Ex-
change Commission and the Commodity Futures Trad-
ing Commission, illustrates the complexity of this issue
even within a developed jurisdiction (US Department
of the Treasury, 2025). Ukrainian regulatory stagnation
in this sphere is therefore a direct consequence of an
initial methodological error - namely, an attempt to
regulate a fundamentally new phenomenon without an
adequate doctrinal foundation, effective international
coordination, or a coherent strategic vision.

Moreover, the current Ukrainian legal system, built
upon the archaic concept of a “things” as the object of
legal relations, proves to be conceptually ill-suited to
contemporary technological realities that extend be-
yond mainstream cryptocurrencies and NFTs. This in-
cludes such phenomena as DAO, DeFi, and self-execut-
ing smart contracts. These innovations necessitate a
reassessment not only of the concept of a “things”, but
also of the foundational categories of traditional law,
including legal personality, ownership, control, juris-
diction, and liability. DAOs, which operate on the basis
of software code and are collectively governed by to-
ken holders without centralised management, do not
fit within existing organisational or legal forms. DeFi
protocols, which enable lending, exchange, insurance,
and other financial operations directly between users
without banks or exchanges, call into question the effec-
tiveness of traditional financial regulation based on the
licensing of intermediaries. Smart contracts, which au-
tomatically execute contractual terms upon the occur-
rence of predefined conditions, raise complex issues re-
garding their legal force, the possibility of modification
or termination, the interpretation of contractual terms,
and liability for errors in code or external manipulation,
such as attacks on data oracles. Legislation grounded
in the legal fiction of “things”, centralised entities, and
territorial attachment is, a priori, incapable of provid-
ing effective regulation for decentralised, autonomous,

and globally distributed systems. This problem is also
recognised in the United States, where official reports
emphasise the need to adapt regulatory frameworks
to innovations in payment systems and to address the
growing risks associated with DeFi, including the vul-
nerability of smart contracts and the absence of clear
consumer protection mechanisms (US Department of
the Treasury, 2025). The widening gap between tech-
nological development and legal regulation in Ukraine
renders existing legal norms increasingly ineffective
and demonstrates the inherent limitations of nation-
al law within a global digital environment. The lack of
progress not only hinders the development of the digital
economy, but also generates significant risks for finan-
cial stability and consumer protection, as emphasised
by both the Organisation for Economic Co-operation
and Development (2025) and US regulatory authori-
ties. Addressing these challenges requires an immediate
transition to fundamentally new regulatory approach-
es based on recognition of the unique (sui generis)
nature of digital assets, functional classification, tech-
nological neutrality, and international harmonisation.

Strategic map of legislative and institutional reform:
Building a sui generis regime for digital assets
The systemic failures in the Ukrainian legal framework
concerning digital assets identified in the preceding
analysis demonstrate that further attempts to adapt
such assets to the existing property-law paradigm are
both doctrinally unfounded and functionally infeasi-
ble. A fundamental revision of regulatory approaches
is therefore required, involving a comprehensive, mul-
ti-level reform encompassing the foundational doc-
trinal principles of civil law, specific substantive legal
norms, and relevant procedural mechanisms. This re-
form should be grounded in recognition of the unique,
sui generis nature of digital assets as an independent
category of objects of civil rights. At the same time, it
must be strategically aligned with key international
regulatory trends, particularly the EU legal framework,
in order to ensure legal certainty, stimulate innovation,
protect the rights of market participants, and support
Ukraine’s European integration. Below is a detailed
strategic map of such reform, including specific legisla-
tive proposals and justifications for their necessity.
The primary task is to eliminate the root cause
of the conceptual crisis - the erroneous legal fic-
tion of a “digital thing”. This necessitates substantial
amendments to the Civil Code of Ukraine (2004). It is
proposed to repeal Article 179-1 of the Civil Code of
Ukraine in its entirety. This measure would remove a
non-functioning and doctrinally unsound construct
that generates systemic contradictions and impedes
effective legal regulation. The elimination of this provi-
sion would harmonise the legal framework and create
the conditions for a logically coherent and functional
regulatory model. Furthermore, Article 177 of the Civil
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Code of Ukraine (“Objects of Civil Rights”) should be
amended by supplementing the list of objects of civil
rights with a new, independent category - “digital as-
sets”. This amendment would consolidate their special
legal status at the level of the general provisions of civil
law, clearly distinguishing them from things, property
rights, results of intellectual activity, and other tra-
ditional categories. In addition, a new article should
be introduced (for example, Article 177-1 of the Civil
Code of Ukraine), providing a general legal definition
of a digital asset and outlining its key ontological char-
acteristics. It is proposed to define a digital asset as “an
intangible good that exists and circulates exclusive-
ly within a digital environment based on distributed
ledger technology or similar technology, certifies the
property or non-property rights of its holder, possess-
es value, can be individually identified and controlled
through cryptographic or other technical means, and
whose legal regime, including the features of the emer-
gence, exercise, and termination of rights thereto, is
determined by law”. This doctrinal reform is of fun-
damental importance for the further development of
legal regulation. It formally recognises the unique (sui
generis) intangible nature of digital assets and clearly
differentiates them from tangible things. It identifies
cryptographic or technical control as a key character-
istic, functioning as the digital analogue of ownership.
Moreover, it establishes the principle of special regu-
lation by referring the detailed legal regime of differ-
ent types of digital assets to separate legislation. This
approach severs the conceptual link with traditional
property law and creates a solid civil-law foundation
for the development of a modern, flexible, and func-
tional regulatory framework. Such a solution corre-
sponds to the internal logic of civil law development in
relation to the emergence of new categories of goods.
The next step involves revising the Law of Ukraine
No. 2074-IX and related legislation on the basis of a
new sui generis doctrinal framework and with strate-
gic orientation towards the EU Regulation on Markets
in Crypto-Assets (MiCA) (Angeloni & Tille, 2025). The
current Ukrainian classification of virtual assets into
“secured” and “unsecured” categories requires revi-
sion, as it is overly simplistic and does not correspond
to international regulatory approaches. Instead, it is
proposed to adopt a functional classification mod-
elled on the MiCA Regulation, which distinguishes the
following principal categories: Asset-Referenced To-
kens (ARTs), E-Money Tokens (EMTs), Utility Tokens,
and Other Crypto-Assets. Such a transition introduces
a risk-based regulatory approach, under which more
stringent requirements apply to stablecoins (ARTs and
EMTs), given their higher potential risks to financial
stability. Full harmonisation with MiCA constitutes a
necessary precondition for integrating the Ukrainian
digital asset market into the EU internal market and
ensuring the ability of Ukrainian companies to operate
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within the European Union. The adoption of European
definitions would enhance legal certainty for Ukrainian
businesses, investors, and consumers. At the same time,
Ukraine should treat MiCA as a minimum regulatory
standard. As a political compromise, MiCA deliberate-
ly excludes certain emerging areas, such as decentral-
ised finance (DeFi) and specific categories of NFTs, and
therefore operates within a framework of incomplete
and fragmented regulation. Given Ukraine’s well-devel-
oped IT sector, regulatory policy should not be limited
to this minimum (EY, 2025). Accordingly, a two-pronged
strategy is proposed. The first component involves the
full and rapid implementation of the MiCA framework
with respect to the core categories of crypto-assets and
related services, ensuring maximum harmonisation
with EU law. The second component entails the parallel
development of a national “innovative” regulatory re-
gime addressing emerging areas such as DeFi, DAO, and
NFTs. This may be achieved through the introduction of
a soft, adaptive regulatory regime, drawing on the expe-
rience of other innovation-oriented jurisdictions. Such
a dual approach would position Ukraine as a proactive
regulatory actor and a potential regional leader in the
field of digital regulation, capable of attracting invest-
ment into innovative sectors.

The subsequent step concerns the reform of pro-
cedural law in order to establish effective instruments
for protection and enforcement. It is necessary to in-
troduce specific, targeted amendments to procedural
legislation to ensure that substantive reforms are prac-
tically operable. In particular, a new dedicated chapter
or set of provisions should be introduced into the Crim-
inal Procedure Code of Ukraine (2012) (for example,
“Measures to Ensure Criminal Proceedings Concerning
Digital Assets”). This chapter should establish clear
procedures for identification and tracing, define legal
standards for the admissibility of blockchain analytics
data as evidence, and regulate interaction with cryp-
to-asset service providers for the purpose of obtaining
information on account holders. These measures are
consistent with the efforts undertaken in the United
States to strengthen tools for combating the illicit use
of digital assets (US Department of the Treasury, 2025).
A clear legal definition of the seizure of a digital asset
should be established, conceptualising it as the acqui-
sition of effective control by a law enforcement au-
thority. This may include a court order mandating the
forced transfer of assets to a state-controlled wallet,
the seizure and secure storage of private keys, or the
freezing and confiscation of assets held on centralised
platforms. Clear rules must also be established for the
valuation and storage of seized digital assets in order
to prevent their loss or depreciation. An analogous le-
gal mechanism should be introduced into the Law of
Ukraine No. 1404-VIII (2016) to enable the enforce-
ment of digital assets on the basis of court decisions
in civil, commercial, and administrative proceedings.
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This should include procedures for identifying a debt-
or’s digital assets, imposing seizure, and effecting their
forced transfer or sale. In addition, special rules gov-
erning the inheritance of digital assets should be incor-
porated into the Civil Code of Ukraine (2004) and the
Law of Ukraine No. 3425-XII (1993). These rules should
define the procedure for including digital assets in an
estate, establish methodologies for their identification
and valuation by a notary, and provide secure mech-
anisms for transferring control to heirs. These proce-
dural reforms constitute a necessary condition for the
effective functioning of the entire regulatory system.
In their absence, substantive legal norms will remain
largely declarative and incapable of ensuring real pro-
tection of rights in the digital assets sphere.

The successful implementation of legislative re-
forms also requires the development of adequate insti-
tutional capacity. It is necessary to clearly delineate and
define the powers of national regulators - the National
Bank of Ukraine and the National Securities and Stock
Market Commission - in accordance with the MiCA
classification (Angeloni & Tille, 2025), while ensuring
that they are provided with sufficient resources and ex-
pertise to exercise effective supervision. Law enforce-
ment agencies, the judiciary, notaries, and enforcement
officers require specialised training in blockchain tech-
nology, investigative techniques, and the application
of new procedural rules. The experience of the United
States, which places particular emphasis on inter-agen-
cy coordination among regulators and law enforcement
bodies, is especially relevant for Ukraine. Given the in-
herently cross-border nature of the digital asset market,
strengthening international cooperation in the areas
of information exchange, mutual legal assistance, and
joint enforcement constitutes a necessary precondition
for the effectiveness of national regulation (Cybercrime
Trends, 2025; Organisation for Economic Co-operation
and Development, 2025). This also entails Ukraine’s
active participation in international forums and initia-
tives aimed at developing global regulatory standards.
The proposed roadmap constitutes a comprehensive
strategy for reforming the legal framework governing
digital assets. It is based on recognition of their unique
(sui generis) nature, harmonisation with international
standards, particularly MiCA, and the establishment of
effective procedural and institutional mechanisms. The
implementation of this strategy will facilitate overcom-
ing the existing conceptual crisis and will contribute to
the creation of a robust legal foundation for the sustain-
able development of the digital economy.

Discussion

The results of this study revealed a profound con-
ceptual crisis in the Ukrainian legal regulation of dig-
ital assets, arising from attempts to apply to them
the inappropriate category of a “digital thing”. This

approach has resulted in systemic legislative conflicts,
a legal vacuum (in particular due to the invalidity of
the Law of Ukraine No. 2074-1X, 2021), and the paral-
ysis of law enforcement mechanisms, thereby making
effective protection of the rights of market participants
impossible. In response to this crisis, a comprehensive
three-level reform model was developed, based on rec-
ognition of the sui generis nature of digital assets, har-
monisation with the EU MiCA Regulation (Angeloni &
Tille, 2025), and the creation of adequate procedural
instruments. These conclusions were both confirmed
and further developed through comparison with con-
temporary scholarly research in this field.

The central proposal of the study - the introduction
of a sui generis concept for digital assets - corresponds
to a global trend towards identifying appropriate le-
gal regimes for new and atypical objects. V. Dmitrish-
in (2023), analysing recent developments in Ukrainian
copyright law, noted the expansion of the application
of special (sui generis) rights as a means of identifying
legal phenomena that do not fit within traditional legal
categories. O. Doroshenko & L. Tarasenko (2023), in ex-
amining the legal regime applicable to non-original ob-
jects generated by computer programs, likewise sub-
stantiated the feasibility of applying sui generis rights
in order to ensure legal certainty. This demonstrates
that the sui generis approach is already gaining recog-
nition within Ukrainian intellectual property law as a
mechanism for regulating new digital phenomena. The
model proposed in this study extends this logic to the
broader category of digital assets, which is consistent
with international experience. In particular, sui generis
approaches have been employed to protect databas-
es, as analysed by E. Derclaye & M. Husovec (2022),
and have been proposed for the protection of com-
munal intellectual property, as examined by T. Sima-
tupang (2022) & H. Haryono (2022). These studies
confirmed that the creation of a special legal regime
is both justified and necessary where traditional legal
categories, such as property law or classical intellectu-
al property law, prove inadequate.

The problems of legal qualification of digital assets
identified in Ukrainian legislation, notably the fiction
of “things”, are also the subject of extensive interna-
tional scholarly debate. S. Tsukan (2023), analysing
the concept and nature of virtual assets, pointed to
the absence of unified definitions and clear classifica-
tion as a major obstacle to effective legal regulation.
V. Havva & M. Haponiuk (2023), in their study of digital
financial assets, likewise identified terminological con-
fusion within the national legal framework, including
the use of such terms as “cryptocurrency”, “digital as-
sets”, “crypto-assets”, and “virtual assets”, and proposed
their own classification, attributing payment tokens
and security tokens to financial assets, while excluding
utility tokens. This supports the conclusion reached in
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this study regarding the necessity of transitioning to
a functional classification based on the MiCA model,
which offers a more differentiated approach than those
currently employed in Ukraine. S. Hrytsai (2023), ana-
lysing draft laws proposing the introduction of the con-
cepts of “digital thing” and “digital content”, identified
elements of legal tautology and the declarative nature
of such amendments, which is likewise consistent with
the critical assessment of Article 179-1 of the Civil Code
of Ukraine (2004) presented in this work.

The legislative conflicts and legal vacuums identi-
fied in Ukrainian regulation represent a manifestation
of a broader problem of systemic inconsistency within
the legal system when introducing new norms. As not-
ed by A. Chubai & O. Yukhimyuk (2021), legal conflicts
arise as a result of intellectual errors and violations of
the rules of legal drafting, thereby undermining the in-
tegrity of the legal system and necessitating their res-
olution in practice. D.I. Statkevich (2021), in analysing
substantive legal conflicts, pointed to the potential use
of digital technologies as instruments for overcoming
such conflicts, which is particularly noteworthy in the
context of regulating digital technologies themselves.
The invalidity of the Law of Ukraine No. 2074-IX “On
Virtual Assets” (2021) and the absence of comprehen-
sive tax regulation, identified in this study, are also
corroborated by other scholarly findings. V. Chyzhyk-
ov (2024) emphasised the existence of significant gaps
in the regulation of accounting and taxation of virtual
assets in Ukraine, despite the formal adoption of a spe-
cialised law, and highlighted the need for continuous
updating of the regulatory framework. The proposal ad-
vanced in this study to harmonise Ukrainian legislation
with the EU MiCA Regulation (Angeloni & Tille, 2025)
is consistent with Ukraine’s broader European inte-
gration trajectory and prevailing international trends.
A. Nanavov & M. Blyznyuk (2025), in their comparative
analysis of cryptocurrency regulation in the EU and
Ukraine, explicitly identified the need for harmonisa-
tion with MiCA as a prerequisite for integration into
the global financial system. In earlier work, A. Nana-
vov & M. Blyzniuk (2024) also stressed the importance
of alignment with international standards for attract-
ing investment, while noting that regulatory develop-
ment in Ukraine remains at an initial stage. At the same
time, T. Van der Lindenb & T. Shirazi (2023), analysing
MiCA itself, expressed a degree of scepticism regarding
its capacity to substantially accelerate the adoption of
crypto-assets within the EU financial sector, due to the
persistence of regulatory uncertainty in certain areas.
This observation reinforces the relevance of the ap-
proach proposed in this study, namely the development
of a national “innovation regime” alongside the imple-
mentation of MiCA. G. Soana (2024), in a critical assess-
ment of European anti-money laundering regulation of
crypto-assets, likewise argued that a simple replication
of intermediary-based regulatory models may prove
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inadequate for decentralised systems, thereby necessi-
tating the development of new, architecturally oriented
regulatory solutions. This supports the conclusion of
this study regarding the need to establish specialised
procedural rules adapted to the technological charac-
teristics of blockchain-based systems.

Procedural challenges associated with the seizure,
confiscation, and enforcement of digital assets are also
widely discussed in international scholarship. Issues of
private international law and conflict of laws, examined
by C. Wendehorst (2023) and A. Briggs (2024), under-
score the complexity of cross-border enforcement of
digital assets and the consequent need for enhanced in-
ternational cooperation. The importance of developing
global standards and strengthening regulatory require-
ments for crypto-asset service providers is likewise
emphasised by P. Bains et al. (2022) in the Internation-
al Monetary Fund’s analysis of unbacked crypto-assets.
Research by A. Copestake et al. (2023) demonstrates
that crypto-asset markets are sensitive to regulatory
interventions, such as bans or announcements con-
cerning central bank digital currencies, thereby illus-
trating the significant impact of legal policy choices
on market dynamics. Although the study by B. Kang et
al. (2024) concerns video generation and physical laws,
it nonetheless illustrates a broader methodological
challenge: the difficulty of adapting existing models -
in their case, artificial intelligence systems - to funda-
mentally new constraints. By analogy, this highlights
the limitations of mechanically applying traditional
legal concepts to novel digital realities, indicating that
simple scaling or extension of established frameworks
does not necessarily lead to an adequate understand-
ing of underlying structural patterns. Accordingly, the
findings of this study, which identify a deep conceptual
crisis in the Ukrainian regulation of digital assets and
propose a comprehensive reform based on a sui gen-
eris approach, harmonisation with MiCA, and the de-
velopment of specialised procedural norms, are both
confirmed and further elaborated in contemporary na-
tional and international academic discourse. The pro-
posed model not only addresses the identified conflicts
and regulatory gaps, but also aligns with global trends
in the search for adequate legal regimes for innovative
digital phenomena, thereby creating the prerequisites
for legal certainty, effective protection of rights, and the
sustainable development of Ukraine’s digital economy
within the European context.

Conclusions

The study found that the Ukrainian legal system regulat-
ing digital assets is in a state of conceptual crisis caused
by attempts to apply the archaic property-law category
of a “digital thing” to these phenomena. This fundamen-
tal error was identified as the root cause of systemic leg-
islative contradictions, including conflicting definitions
and the invalidity of sector-specific legislation, as well
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as the practical incapacity of law enforcement mech-
anisms, as evidenced by inconsistent judicial practice
concerning the seizure of cryptocurrencies. It was de-
termined that this situation creates a significant legal
vacuum, inhibits the innovative development of the dig-
ital economy, and deprives citizens and businesses of
effective instruments for the protection of rights in this
sphere. A qualitative indicator of this crisis is the in-
herent impossibility of applying classical property-law
claims, such as vindication and negation, to intangible,
cryptographically controlled digital assets. The quan-
titative dimension of the problem lies in the potential
risks faced by a substantial segment of the population,
given the high level of crypto-asset adoption in Ukraine
combined with low levels of digital financial literacy, as
documented in international studies. This state of legal
uncertainty not only obstructs the lawful circulation of
digital assets, but also creates favourable conditions
for shadow transactions and fraud, thereby undermin-
ing trust in public institutions. The absence of effective
mechanisms for the seizure and confiscation of digital
assets in criminal proceedings further complicates ef-
forts to combat money laundering and the financing of
illegal activities, posing a challenge to national securi-
ty. In contrast to Ukraine, leading jurisdictions such as
the United States and the European Union are active-
ly developing comprehensive regulatory frameworks,
highlighting the lag of the domestic legislator in re-
sponding to technological change. The results obtained
demonstrate that a fragmented approach and attempts
to adapt new phenomena to the existing legal system
through the fiction of a “digital thing” have proven in-
effective. It is confirmed that the continued use of this
construct would only deepen legal dysfunction and
create additional obstacles to European integration
processes, particularly in the context of harmonisation
with European standards. Accordingly, the study sub-
stantiates the urgent need to transition to a fundamen-
tally new regulatory paradigm based on recognition of
the unique (sui generis) nature of digital assets.
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AHoTauif. [JlocripkeHHss Maso Ha MeTi PO3POGUTH KOMILJIEKCHY Moje/b pedopMyBaHHs YKPAiHChKOTO
3aKOHO/IAaBCTBA ML[0A0 LUGPOBUX aAKTHUBIB. MeTozoJ/IOTiA [AOCHipKEeHHs TIPyHTyBajacs Ha 3acTOCyBaHHI
JIOKTPUHA/JIBHOTO aHaJi3y Ta popMabHO-I0OpUJUYHOTO MeToAy. Lli MeToau Gy BUKOPUCTAHI /11 BUBYEHHS
JoKepeJsi, 110 BKJIOYAJO HallioOHaJbHe 3aKOHOJABCTBO YKpaiHM, KJIIOYOBI HOpPMAaTUBHI Ta cTpaTerivyHi
JOKYMEHTH NPOBIJHUX MI)KHAPOJAHUX KPUCAUKILIN, a TAaKOX aHAJITU4HI 3BITH Mi)KHapOJAHUX OpraHisawii.
OcHOBHi pe3y/bTaTH MiATBEPAWJIN HAsSBHICTH IMIMG0KOI KOHIENTya/lbHOI KpHU3W B YKpaiHi, cipUyvHeHOi
HeBiAnoBifHicTIO KaTeropil “uudposoi peui” HeMaTepiaabHil npupoai udPpoBUX akTUBIB. BcTaHOBIEHO, 1110
s Qikiig NpU3BOJUTH 0 CUCTEMHHUX 3aKOHOJABYHX CYNEepeyHOCTelN, HEUMHHOCTI npodisbHOro 3aKoHy Ta
MPaKTUYHOI HEMOXKJIMBOCTI 3aCTOCYBaHHA TPaJULiHHUX peyoBO-NpaBOBUX (BiHAMKALiHHOTO, HETAaTOPHOTIO)
Ta IpollecyajJbHUX (apelLlT, 3BEpHEHHS CTATHEHHs, ClaJIKyBaHHSI) MexaHi3MiB 3aXHCTy IpaB, CTBOPHOIOYHU
MpaBOBUM BaKyyM Ta PU3UKH JJIsI KOPUCTYBadiB, 0cO6GJIMBO Ha T/i HU3bKOI IMdpoBoi piHAaHCOBOI rpaMOTHOCTI
JlOpoC/aIuX. 3amnpolloOHOBAaHO TPUPiBHEBY Mojeab pedopMyBaHHSI MPABOBOrO pery/aoBaHHA LUPPOBUX
akTuBiB. Ha fokTpuHanibHOMY piBHI — mepezbadyeHo mepers/, 6a30BUX LUBIJICTUYHUX KaTeropiil 3 MeTor
BUOKpEMJIEHHS [IUPPOBUX aKTUBIB IK CAMOCTIHHOI'0 BU/LY HeMaTepiaJbHUX 6J1ar, 1110 He MiATIopPsIKOBYOThCS
TpPaAULIAHUM pe4YoBO-NPAaBOBUM KOHCTPYKLiAM. Ha MaTepia/ibHO-IpaBOBOMY piBHI - 3almpONOHOBAaHO
IepeoCMUCIEHHS 3MICTY cleljialbHOr0 3aKOHO/IaBCTBA LLJISAXOM Nepexoay 10 GyHKIioHasbHOI Kaacuikamil
nudpoBUX aKTUBIB. Ha mpoljecyasibHOMY PiBHI — 3aPONOHOBAHO PO3POO6JIeHHS ClielliaIbHUX MeXaHi3MiB AJis
po3ciliiyBaHHS, apellTy, 3BepHEHHs CTATHEHHs, Tepe/jadi Ta cna/KyBaHHs [UPPOBUX aKTUBIB i3 ypaxyBaHHAM
ix HeMaTepiasibHOI Ta po3mnoAiseHoi npupoAu. 3po6JIeHO BUCHOBOK, 1110 3alIPONIOHOBaHA KOMILJIEKCHa pedopma
€ He0oOXiTHO YMOBOIO [1J151 3a0e31eYeHHs NPaBoBOi BU3HAYEHOCTI, 3aXHUCTY IpaB, CTUMYJIFOBaHHS iHHOBaI[ill Ta
eBpoinTerpanii Ykpainu y chepi uruppooi ekoHoMiku. [IpakTHuHE 3HaUYeHHS 3alIPONIOHOBAHOI Mo/ieJ1i moJIsirae
y CTBOpPEHHI NepeAyMoB /Jisi IPAaBOBOI BU3HAUYEHOCTi HA PUHKY LIUPPOBUX aKTHBIB, 3HWKEHHI PeryassTOpHUX
Ta NIpoLeCcyaJbHUX PU3UKIB [i/1 YYaCHUKIB, NIiiBUILIEHH] 3aXUIEeHOCTI KOPUCTYBAYiB i KpeAUTOPIB
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Abstract. The full-scale invasion of russian troops caused the immergence in Ukrainian criminal legislation of new
rules, aimed at raising the effectiveness of combating this military aggression. Among these rules one of the key ones
is the article 43.1 of the Criminal Code of Ukraine, regulating the combat immunity. The research paper’s objective
was the development of some suggestions concerning interpretation of combat immunity and the improvement of
its regulation under Ukrainian criminal legislation. While conducting this research the authors used in particular
the following methods: gnoseological, systemic-structural, dialectical, logic-semantic and comparative-legal. Some
proposals to improve regulatory framework of circumstances excluding criminal illegality of action stipulated by
the Criminal Code of Ukraine were elaborated, as well as interpretation of its some attributes. The suggestion was
to exclude the definitions of “ammunitions” and “explosive materials” from the text of the Criminal Code of Ukraine,
because under their content they are covered by the understanding of concepts “weapon” and “armament”. It was
found that when repelling and deterring armed aggression of the russian federation or aggression of another
country, it is permissible to use not only armed force, but also any other force capable of striking the enemy,
and it is important that such use complies with the rules of international humanitarian law. They emphasised
that actions of military personnel or civilians who used poison or other items or weapons prohibited by
international humanitarian law to repel and deter the armed aggression of the russian federation, despite the
fact that their actions were aimed at countering the occupiers, are subject to criminal liability under Criminal
Code of Ukraine. The authors suggested to seek ways of legal possibility to use stricter, except treacherous ones,
means and methods of conducting war against armies of those countries, whose armed forces do not absolutely
respect rules of international humanitarian law during warfare. The practical value of this work lies in the fact
that its results can be used in further research on combat immunity in criminal law, as well as in the application
of certain provisions of the Criminal Code of Ukraine in the practical activities of law enforcement agencies

Keywords: laws and customs of war; means of warfare; weapon; armament; circumstances, excluding criminal
unlawfulness of action

Introduction

The importance of the chosen research topic lies in the  visions aimed at improving criminal law enforcement
fact that after 24 February 2022, the Criminal Code of against the russian federation’s invasion of Ukraine. In
Ukraine (2001) was supplemented with several pro- order to be effective, these legal provisions require a
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thorough interpretation and, if necessary, the develop-
ment of proposals for their improvement. In the work
by N. Antonyuk (2022) it was pointed out that in the
context of the ongoing conflict, with russia possessing
significant military potential, an effective propaganda
apparatus and international influence, Ukraine must
adapt its criminal law policy in response to the aggres-
sion. This situation requires a reassessment of the pub-
lic danger posed by various acts, taking into account the
conditions imposed by martial law.

One of the new rules was the appearance among
the circumstances excluding criminal illegality of an
act of the circumstance regulated by Art. 43.1 of the
Criminal Code of Ukraine (2001). This circumstance is
one of the manifestations of broader concept of “com-
bat immunity” giving legal possibility to cause harm to
armed aggressor without threat of appearing of crimi-
nal liability for repelling and deterring such aggressor’s
acts. Criminal law plays a key role in ensuring justice.
It is no coincidence that criminal punishment is often
determined by the principle of justice, especially in the
sense of retribution. In this context, a society outraged
by unprovoked and brutal attacks by an adversary de-
mands that the authorities use the most severe means
of influence available under criminal law (Yakoviyk et
al, 2024). Acting precisely within the framework of
combat immunity, it is possible to inflict serious dam-
age on the aggressor without being subject to criminal
liability under either national or international law. Ac-
cordingly, the question arises as to the correct interpre-
tation of all the characteristics of the aforementioned
circumstance, which excludes the criminal illegality of
the act, as well as the development of proposals for im-
proving the criminal law provision that provides for it.

The issue of combat immunity in the criminal-legal
context is a complex intersection between international
humanitarian law (IHL), criminal law and human rights
law. Its features were analysed by international courts
(the International Criminal Court and tribunals), inter-
national organisations (the International Committee of
the Red Cross), national courts and authoritative schol-
ars who create the theoretical basis of this legal insti-
tution. At the global level, the following fundamental
work on this issue by Y. Dinstein (2022) should be not-
ed, where the principal jus in bello (law during war) was
considered in detail. In this book the author analysed
in particular means and methods of current warfare;
issues of general non-combatant protection, the prin-
ciple of proportionality of collateral damage to the ci-
vilian population, as well as special protection, particu-
larly of the environment and cultural values; various
aspects of the legal regulation of hostilities in Ukraine
also have been analysed (Dinstein, 2022). The work
by H. Frowe (2023), in which the scholar focusing on
philosophical matters concerning modern war ethics,
presented the theory of just war and covers in particu-
lar such key topics as follows: theories of self-defence
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and national defence; jus ad bellum, jus in bello and jus
post bellum; combatants’ moral status; humanitarian
intervention; weapon and technologies; principle of
non-combatants’ immunity; nature of terrorism and
terrorists’ moral status. A. Kleczkowska (2023) has paid
attention to the use of autonomy weapon, in particular
unmanned aerial vehicles, in defensive systemsand eval-
uated conditions of lawfulness of the use of such weap-
on from the point of view of the right to self-defence.

The work by S. Bosch (2024) explained the content
of legal rights, duties and circumstances related to the
status of mercenary, combatant and war-prisoner, the
legal status of foreign members of the Ukrainian In-
ternational Legion of territorial defence was studied
and the illegality of russia’s decision to classify these
persons as mercenaries was proven. In the research
by M. Biszczanik (2024) there was justification of ne-
cessity of harmonisation of legal rules on international
level for appropriate initiation and conducting criminal
proceeding through determination of circumstances
excluding jurisdictional, material and personal immu-
nities, thus restoring criminal liability for internation-
al crimes. In the work by I. Rosenzweig (2024) author
has proposed the revised view lex ferenda on the IHL
fundamental principles through internationalisation
of values of combatants’ lives. This scholar stated that
such interpretation of IHL would enable to refuse from
automatic need to attack combatants, thus, to regard
in proper way the value of combatants’ lives (both ad-
versarial and its own combatants) while assessing the
use of force at armed conflicts, in particular through the
reduction of military superiority, forced protection and
adjusted analysis of proportionality.

Although the aforementioned scientific works do
not directly concern legal regulation of combat immu-
nity in Ukrainian criminal legislation, but they can make
fundamentals of interpretation of its signs provided for
in Art. 43.1 of the Criminal Code of Ukraine (2001), be-
cause the aforementioned researches dealt with analy-
sis of different aspects of regulatory framework of rules
and customs of war in [HL. As for the Ukrainian scien-
tists’ works, given that Art. 43.1 was added relatively
recently, there is no proper case law regarding the inter-
pretation of the provisions contained in this rule. At the
same time, among Ukrainian scholars, the mentioned
topic is the subject of research. A. Begunts (2022) con-
cluded that immunity is military and civilian, noted
the problematic nature of the subject composition of
persons entitled to civilian military immunity, and de-
termined the need to use the provisions of IHL to de-
fine this category of persons. G. Mamedov & V. Kheka-
lo (2025) in their study have drawn attention to the fact
that the application of combat immunity exempts com-
batants from criminal liability for actions committed
during armed conflicts, but combat immunity does not
lead to impunity for combatants, since they can be held
liable for carrying out a clearly criminal order or for
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committing serious international crimes. However, a
number of issues related to the correct understanding of
“combat immunity” from the point of view of the crimi-
nallaw of Ukraine remain debatable, which requires fur-
ther research into various aspects of the legal regulation
of the possibility of exercising the right to defend the
Fatherland, in particular, in terms of what means can be
used to repel and deter the enemy’s armed aggression.

The purpose of this article was to develop some
proposals for improving the regulatory framework
concerning circumstances excluding criminal illegality
of an act, provided for in Art. 43.1 of the Criminal Code
of Ukraine (2001), as well as to interpret some of its
features. The authors have attempted to find out what
tools and means can be used to repel and deter armed
aggression of the russian federation or aggression of
another country, as well as what the conditions for
their use should be.

Materials and Methods

The stages of the study were: formulation of a research
problem (certain aspects requiring improvement in
the understanding of combat immunity in the crimi-
nal legislation of Ukraine were identified); definition
of the research methodology; bibliographic analysis
(scientific sources review); analysis of the current
legislation of Ukraine; analysis of the practice of ap-
plying certain provisions of Art. 43.1 of the Criminal
Code of Ukraine (2001); identification of certain prob-
lems; formulation of proposals for the interpretation
and improvement of Art. 43.1 of the Criminal Code of
Ukraine (2001); conclusions formulation. The study was
based on the works of foreign and Ukrainian scholars
dealing with analysis of individual components of com-
bat immunity in criminal law, as well as the regulation
in the legislation of Ukraine of means of warfare prohib-
ited by international law, other violations of laws and
customs of war provided for in international treaties.
The relevant regulatory framework has also been ana-
lysed, namely: Criminal Code of Ukraine (2001), Order
of the Ministry of Defence of Ukraine of No. 164 (2017),
Law of Ukraine No. 2114-I1X (2022), and so on.

Using the epistemological method, the content of
individual components, sources and limits of applica-
tion and some aspects of the legal justification of com-
bat immunity in criminal law were clarified, in particu-
lar, the depth of scientific understanding of the criminal
legal liability of persons who repel and deter armed
aggression of the russian federation was increased.
The logical-semantic method contributed to a deeper
understanding of the conceptual apparatus of the an-
alysed topic. The system-structural method was useful
in studying individual components of the circumstance
excluding criminal illegality of the act, provided for in
Art. 43.1 of the Criminal Code of Ukraine (2001), as an
integral part of the general concept of “combat immuni-
ty”. The dialectical method of cognition allowed authors

to clarify the content of individual features of combat
immunity in the criminal legislation of Ukraine. Using
the comparative legal method features of regulation of
the right to use weapons (armament) in repelling and
deterring armed aggression of the russian federation
under criminal legislation of Ukraine (Art. 43.1 of the
Criminal Code of Ukraine, 2001) were compared with
the provisions of other regulatory legal acts of this state
(Law of Ukraine No. 1932-XIl, 1991). Thus, the use of
a comprehensive research methodology allowed for a
full analysis of the legal nature of combat immunity in
the context of Art. 43.1 of the Criminal Code of Ukraine.

Results and Discussion
Part 3 of Art. 43.1 of the Criminal Code of Ukraine (2001)
contains a provision according to which a person is not
subject to criminal liability for the use of weapons (ar-
mament), ammunition or explosives against individuals
committing armed aggression against Ukraine, and for
damage or destruction of property in connection with
this. D. Ptashchenko (2022) noted that the provisions of
Part 3 of Art. 43.1 of the Criminal Code of Ukraine (2001)
“expanded” the list of means by which a person can re-
pel and deter armed aggression of the russian federa-
tion or aggression of another country: these are not only
firearms and ammunition for them, as defined in Law of
Ukraine No. 2114-I1X (2022), but any weapon, includ-
ing ammunition, explosives, as well as cold weapons.
According to the literal interpretation of this crimi-
nal-legal provision, only the following tools can be used
to repel and deter the activities of persons committing
armed aggression against Ukraine: weapons (arma-
ment); ammunition; explosives. At the same time, to
counter the russian military, Ukrainian citizens can use
various tools and means that, at first glance, do not be-
long to those defined in Part 3 of Art. 43.1 of the Criminal
Code of Ukraine (2001). It should be noted that along
with the military, the natural right to counter the ag-
gressor is also possessed by “ordinary” citizens who, ei-
ther with the help of weapons or in another way, destroy
enemy equipment, manpower, damage material objects
that are used or can be used by the enemy, or otherwise
cause harm to him (Begunts, 2022). It is worth noting
that international law does not provide for the partici-
pation of civilians in armed resistance to aggression. At
the same time, the Ukrainian government decided to in-
volve civilians in the resistance, which was an unprece-
dented step and drew the attention of the international
community to the issue of the level of the state’s trust in
its own population. The civilians’ desire to participate
in deterring armed aggression of the russian federation
or aggression of another country is evidence of a desire
to live in a unitary, sovereign and independent, demo-
cratic, social and legal state (Korabel & Pavlenko, 2022).
As P. Prikhodko (2022) argued, manifestations of
the struggle of the peaceful Ukrainian population
against the occupiers at the beginning of the full-scale
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invasion were not isolated. It can be assumed that such
cases are not excluded at the stage of war as of 2025.

In addition, to eliminate occupiers and the equip-
ment they use for fighting, as well as other property be-
longing to them, Ukrainians can use various homemade
striking devices, including incendiary ones. To defeat
the enemy; it is also possible to use objects that are ca-
pable of causing bodily harm, but do not belong to the
classical understanding of the concepts of “firearms”
and “cold weapons”, such as: smooth-bore hunting ri-
fles, kitchen knives, axes and other agricultural equip-
ment, or in general to counteract the enemy only with
the help of hand-to-hand combat techniques, setting
traps, using objects prepared in advance for causing
bodily harm etc. As for the judicial practice of apply-
ing the provisions of Art. 43.1 of the Criminal Code of
Ukraine (2001), it is rather fragmentary. For example,
in Case No. 183/5056/22 (2022), the court recognised
that although the accused was pursuing the offender,
the accused had the opportunity to stop him by other
means, except for firing thirteen shots from an AKS-74
automatic weapon into the back. Because of this, the ap-
plication of Part 4 of Art. 43.1 was deemed inappropri-
ate, and the exemption from liability was not applied.
As N. Shchcerbyna (2024) suggested, a shod foot could
cause more serious bodily harm than a bare foot, and
that there were no objections to the use of knives and
axes, and the use of knives and axes does not see any
objections. That is, all of the above-listed means, in the
author’s understanding, can be recognised as weapons.
Therefore, it is necessary to find out whether the speci-
fied items are included in the content of those tools that
are defined in Part 3 of Art. 43.1 of the Criminal Code
of Ukraine (2001). O. Sharmar (2022) has noted that in
general, Ukraine does not have a law regulating public
relations related to the use of weapons. The Criminal
Code of Ukraine (2001) also does not define the con-
cept of “weapons”, and even more so “armament”.

In the first days of the full-scale russian invasion,
the Law of Ukraine No. 2114-1X (2022) was adopted,
according to Art. 4 of which, during the period of mar-
tial law, Ukrainian citizens may participate in repelling
and deterring armed aggression of the russian federa-
tion and/or other states, using their own award-win-
ning weapons, sporting weapons (pistols, revolvers,
rifles, smooth-bore rifles), hunting rifled, smooth-bore
or combined weapons and ammunition for them. At the
same time, the above provisions limit the civilians’ abil-
ity to participate in the defence of their Fatherland only
with the specified types of weapons, of which there are
usually more. In this context, it should be noted that
the draft of the new Criminal Code of Ukraine (2025)
contains the definition of the concept of “weapon” in its
glossary: weapon - an object (tool, device), except for
smooth-bore hunting weapons, which: a) is suitable or
can be adapted without the use of special equipment
to cause death of a person, harm to his/her health,
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combined or not combined with the destruction or
damage of a material object, b) has a special legal re-
gime - withdrawn from civil circulation or is subject to
a licensing system and c) belongs to one of the follow-
ing types: firearms capable of firing a bullet, arrow with
a diameter of more than 4.5 mm with an initial velocity
of 100 or more m/sec; artillery weapons, in particular
mortars; grenade launchers; rocket weapons; cold and
throwing weapons. However, in this definition, its au-
thors generally embodied a “narrow” understanding of
the concept of “weapon”, the content of which includes
mainly firearms and cold weapons. It is also important
that only those tools that have a special legal regime of
circulation are classified as weapons.

In order to clarify the correctness of such a prac-
tice, it is advisable to turn to clarifying the meaning
of the relevant terms. In the dictionary, the concept of
“weapon” was interpreted in three meanings: 1) a tool
for attack or defence or a set of means used for waging
war or battle, that is, armament; 2) a symbol of military
affairs; 3) a means for fighting someone or something
that helps achieve a certain goal (in a figurative sense)
(Busel, 2005). The following types of weapons were
also mentioned: automatic, bacteriological (biological),
firearm, smooth-bore, weapons of mass destruction,
semi-automatic, rifled, toxic, chemical (including poi-
sonous substances), cold one (Busel, 2005). Instead, the
term “armament” refers to a set of means for conduct-
ing military operations; military equipment; weapons
(Busel, 2005). A comparison of the content of the in-
terpretation of the two above-mentioned terms shows
that they have almost identical content, since the term
“armament” almost completely reproduces the essence
of the concept of “weapons”, is actually a synonym. At
the same time, the difference between them is that the
content of the concept of “armament” includes the con-
cept of “military equipment”.

The concept of “equipment” refers to a set of ob-
jects, devices necessary for something; items of arma-
ment, uniforms and household goods of a fighter, as well
as devices for their transportation (Busel, 2005). That
is, in relation to the analysed article 43.1 Criminal Code
of Ukraine (2001), military equipment is not only the
weapon itself, but also everything that is not directly a
weapon. Therefore, “weapons” are specific tools used
to defeat enemy personnel, equipment or objects, indi-
vidual units, for example: a machine gun, pistol, cannon,
grenade, rocket, knife, etc. While “armament” is a sys-
tematic set of weapons and equipment that an individ-
ual serviceman, unit or army or state as a whole has.
Accordingly, for a civilian who repels and deters armed
aggression of the russian federation or aggression of
another country, weapons can be any objects and tools
with which they inflict physical and property damage
on the enemy. As for ammunition, they are a compo-
nent of the concept of “armament”, since they can also
be attributed to military equipment. This conclusion is
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confirmed by the legislator’s position. According to
Art. 1 of the Law of Ukraine No. 1991-II1 (2000) am-
munition is a type of weapon intended to defeat ene-
my personnel, destroy its military equipment, destroy
fortifications, structures, and perform other tasks. For
example, a Molotov cocktail may be part of the equip-
ment of a person who repels and deters armed aggres-
sion of the russian federation or aggression of another
country, that is, it is a weapon. At the same time, in its
essence, it may also be a munition intended to destroy
the occupiers’ military equipment. The Order of the
Ministry of Ecology and Natural Resources of Ukraine
No. 56/m (2003) considers ammunition to be one of
the types of weapons. It is also appropriate to recognise
explosives as a type of weapon, since they can be an in-
tegral part of the equipment of a person who repels and
deters armed aggression of the russian federation or
aggression of another country.

According to Art.1 of the Law of Ukraine No. 2288-
IV (2004), explosives are chemicals capable of rapid
chemical transformation under the influence of exter-
nal actions, which occurs with the release of a large
amount of heat and gaseous products. In paragraph 6 of
the Resolution of the Plenum of the Supreme Court of
Ukraine No. 3 (2002), it is noted that explosives include
gunpowder, dynamite, TNT, nitroglycerin and other
chemical substances, their compounds or mixtures
capable of exploding without access to oxygen. More-
over, the above-mentioned substances, compounds
and mixtures are an integral component of ammuni-
tion. Criminal law scholars also support this opinion.
For example, V.V. Holubosh (2020) has concluded that
ammunition and explosives are related as a general and
a partial, because the latter are an integral component
of ammunition, from which explosives can always be
obtained. In Part 3 of Art. 43.1 of the Criminal Code of
Ukraine (2001) the general concepts of weapons (ar-
maments) were used, which encompassed the meaning
of the concepts of ammunition and explosives. Such leg-
islative use of terms, the meaning of which may coin-
cide, is called a hidden tautology, in the case of which, as
Z.A. Trostyuk (2000) rightly noted, the subsequent rep-
etition in sign design is different, although the meaning
of such terms is completely or partially the same. Hid-
den tautology leads to a violation of the requirements of
clarity, comprehensibility and brevity of the conceptual
apparatus, therefore hidden tautology must be elimi-
nated, because terms that are different in sound create
the illusion that they are different in meaning. This cre-
ates additional difficulties in studying legislation and in
law enforcement. That is, the question arises as to the
appropriateness of the existence of concepts of “ammu-
nition” and “explosives” in the text of Part 3 of Art. 43.1
of the Criminal Code of Ukraine (2001).

In this context it should be noted that Law of
Ukraine No. 1932-XII (1991) was amended by the con-
cept of “combat immunity” which means the exemption

of military command, military personnel, special police
officers of the National Police of Ukraine, volunteers
of the Territorial Defence Forces of the Armed Forces
of Ukraine, law enforcement officers who, in accord-
ance with their powers, participate in the defence of
Ukraine, persons specified by Law of Ukraine No. 2114-
IX (2022), from liability, including criminal liability, for
the loss of personnel, military equipment or other mil-
itary property, the consequences of the use of armed
and other force during the repulsion of armed aggres-
sion against Ukraine or the elimination (neutralisa-
tion) of armed conflict, the performance of other tasks
for the defence of Ukraine with the use of any type of
weapon (armament), the occurrence of which, taking
into account reasonable caution, could not have been
foreseen when planning and carrying out such actions
(tasks) or which are covered by justified risk, except in
cases of violation of the laws and customs of war or the
use of armed force as defined by international treaties,
the binding nature of which has been approved by the
Verkhovna Rada of Ukraine. That is, according to this
definition, when repelling and deterring armed russian
aggression, both combatants and civilians may use not
only armed, but also any other force that strikes the en-
emy. But taking into account the provisions of Part 1 of
Art.43.1 Criminal Code of Ukraine (2001) itis important
that the use of authorised armed and other force does
notviolate the laws and customs of war regulated by IHL.

Regarding the connection between Art. 43.1 of the
Criminal Code of Ukraine (2001) and IHL, the limits ex-
cessing of legality established by this article will mean
a violation of IHL rules, and serious violations of IHL
rules are war crimes, which are primarily criminalised
by the rules of international criminal law. IHL is a sys-
tem of legal regulatory of conducting armed conflicts in
order to limit their consequences for the civilian popu-
lation, the wounded, prisoners of war, as well as objects
that do not participate in hostilities. In the context of
the armed aggression of the russian federation against
Ukraine, compliance with IHL rules is not only a legal
obligation, but also an element of moral, strategic and
political legitimacy not only of the Armed Forces of
Ukraine, but also of other formations and individual cit-
izens who repel and deter russian aggression.

D. Ptashchenko (2022) stated that Part 1 of Art. 43.1
of the Criminal Code of Ukraine (2001) refers to the
means of waging war, as well as violations of the laws
and customs of war, which are: war criminal offenses;
such offenses must have a “double” illegality: the acts
are prohibited not only by international criminal-legal
rules, but also in accordance with Part 3 of Art. 3 of the
Criminal Code of Ukraine (2001) and the provisions of
the criminal legislation of Ukraine (for example, the le-
gal components of crimes provided for in Art. 438, 439
ofthe Criminal Code of Ukraine, 2001). To find out which
means of warfare are prohibited under international
law, it is advisable to refer to the Order of the Ministry
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of Defence of Ukraine No. 164 (2017). Although this
document is addressed only to military personnel and
employees of the Armed Forces of Ukraine in order to
ensure their compliance with the principles and rules
of IHL, it is nevertheless important for the study and
interpretation of [HL provisions as a whole, as it con-
tains the results of the analysis of international treaties
(Voznyuk & Zhuk, 2022). This normative document
summarises the main provisions of universal IHL acts
relating to the definition of the laws and customs of war.

Thus, according to paragraph 2 of Chapter 3, Sec-
tion I of the Order of the Ministry of Defence of Ukraine
No. 164 (2017), the means of warfare prohibited by
international law include: explosive bullets and bullets
that easily unfold or flatten in the human body (bul-
lets with a hard shell that does not completely cover
the core or has notches); poisons, toxic substances and
highly toxic substances; bacteriological (biological) and
toxic weapons; any weapon whose action consists in in-
flicting damage with fragments that are not detected in
the human body by X-rays; mines designed to explode
from the presence, proximity or direct impact of a per-
son, which disable, maim or kill one or more people;
any self-deactivating mines equipped with a non-re-
moval element that can function after the mine has lost
its ability to trigger; booby-traps (any device or mate-
rial, other than anti-personnel mines, that is designed,
constructed or adapted to kill or injure, and that is trig-
gered suddenly when a person touches or approaches a
seemingly harmless object or performs a seemingly safe
action), which are in some way connected or associat-
ed with internationally recognised protective emblems,
signs or signals, as well as with other items (objects)
that do not pose a danger to humans (wounded or dead,
medical equipment, kids toys, etc.). The above provi-
sion establishes an absolute prohibition in the conduct
of war to use certain alternative means that may cause
excessive suffering; not to distinguish between civilians
and military personnel; to violate the principles of hu-
manity, distinction and proportionality.

It should be noted that the Ukrainian servicemen,
when conducting hostilities, generally adheres to the
provisions of the above-mentioned regulatory act, and
accordingly to the IHL rules, while the russian side, in
order to gain a military advantage, constantly violates
the rules and customs of warfare. As noted in the article
War crimes of the russian federation against Ukraine:
The Office of the Prosecutor General spoke about the
most common ones (2025), as of May 2025, according
to the Office of the Prosecutor General of Ukraine, since
February 24, 2022, more than 160,000 cases of war
crimes committed by russian servicemen have been of-
ficially recorded, among which the largest part is viola-
tions of the laws and customs of war (Criminal Code of
Ukraine, 2001).

Having analysed the IHL acts on the restriction
or prohibition of the use of certain means of warfare,
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M. Zubansky (2023) noted that such prohibitions state
that the parties to an armed conflict should be guided
by the following provisions: the requirements of hu-
manity are higher than the needs of the parties in the
course of waging war; states during hostilities must set
a single goal, which is to weaken the enemy’s forces; to
achieve the goal in war, it is enough to incapacitate (in-
jure) the largest number of people, and not necessarily
to destroy them; the use of weapons that cause unnec-
essary suffering to the enemy or make death inevita-
ble is recognised as contrary to the legitimate goal of
waging war; the use of the above-mentioned weapons
is in contradiction with the requirements of humanity.
That is, according to the IHL provisions the criteria for
prohibiting the means of warfare are, in particular, the
indiscriminate action of such means and the possibility
of causing excessive harm and unnecessary suffering by
their use (Botnarenko & Kryzhna, 2024).

As G. Mamedov & V. Khekalo (2025) pointed out,
the main principles that parties should be guided by
in an armed conflict are as follows: the distinction be-
tween military necessity, proportionality and humani-
ty. These principles define key limitations in order to
reduce the potential consequences of an armed conflict.
Violation of these principles, depending on their nature,
can be perceived as an international crime. These prin-
ciples remain unchanged and are used to evaluate any
new methods and means of warfare. Accordingly, the
means and methods used in modern wars must com-
ply with the long-established and fixed IHL principles.
The principle of military necessity imposes the require-
ment that the use of the minimum amount of force that
combatants are required to use to achieve a military
objective is permissible. This requirement is crucial for
considering the possibility of using a weapon system,
both for lethal and non-lethal purposes (Blanchard &
Taddeo, 2022). According to IHL, combatants are legit-
imate targets. However, although the combatant’s right
to life of is diminished and limited, it should not and
cannot be completely rejected. Combatants have the
right to life and an inherent human value that cannot
be deprived of. This value must be respected and pro-
tected from arbitrary deprivation (Rosenzweig, 2024).

In supportofthe importance of adhering to IHL rules
regarding the admissibility of the use of new or prohibit-
ed types of weapons, it is worth noting that a revision of
therelevant provisions that would legalise the use of new
means of destruction could lead to a large-scale escala-
tion of weapons and a loss of control over restrictions on
the military operations conduct, namely, to the fact that
in the future inventors will only care about the effective-
ness of weapons, and not about their legality, since they
will know that the international legal framework can be
adjusted in any case. Thus, while nations are allowed
to seek ways to counter new threats to their security,
they must adhere to basic legal principles for the sake of
international peace and security (Kleczkowska, 2023).
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G. Mamedov & V. Khekalo (2025) noted that in mil-
itary and political history there are known cases when
military commanders and soldiers, who were consid-
ered national heroes in their country, were recognised
as war criminals for committing international crimes
and cite as an example the case of the Bosnian-Croat
politician and general Slobodan Praljak, convicted to 20
years of imprisonment for torture and mass murder, de-
struction of civilian infrastructure and cultural heritage
in the city of Mostar. It is important to prevent a similar
scenario from recurring for the command staff and mili-
tary personnel ofthe Armed Forces of Ukraine. The above
scholars’ theses of also apply to civilians. Thus, the use
of poison and other prohibited means by both military
and civilian citizens to destroy the enemy is a violation
of the norms of IHL and national criminal legislation.

Although the issue of the legality of their use may
arise in the context of just defence against an aggressor’s
invasion, from the point of view of law and justice the
answer must be negative. Recognising the above actions
as complying with warfare rules may be an argument for
the aggressor to legitimise its war crimes, referring to the
right to give a “symmetrical response”. In addition, recog-
nising cases of violations of IHL rules as lawful may harm
the image of Ukraine as a state governed by the rule of
law, since this state clearly declares its compliance with
the provisions of this area of law, which is key to interna-
tional support from the states of the democratic world.
However, it is very difficult and exhausting to conduct
combat operations with strict compliance with the laws
and customs of war and at the same time obtain posi-
tive results against the military forces of those countries
that almost completely do not comply with IHL rules.
Furthermore, as K. Amarasinghe (2021) noted, the rap-
id development of science and technology and the po-
larisation of power relations may call into question the
ability of law to adapt in regulating human behaviour,
especially in the most dramatic circumstances of war.

Accordingly, in times of conflict and transforma-
tion of international relations, nations need to find new
ways to identify shared interests and signal a willing-
ness to abide by certain norms. As P. Stephan (2022)
suggested this may mean designing rules that nations
will abide by while maintaining the plausible possibili-
ty of denying that their observance constitutes a broad-
er obligation to cooperate or any indication of the regu-
latory influence of the rule of law. It is useful to refer to
the experience of regulating combat immunity in other
countries, in particular in the United States of America.
The Federal Tort Claims Act (Contino & Kuersten, 2023)
provides for the preservation of national immunity
from civil liability for the actions of the military during
combat operations in times of war. Although the legisla-
tive materials do not contain a clear explanation of the
purpose and scope of this exception, case law indicates
that it is aimed at preventing domestic or foreign law
from interfering with the activities of the armed forces

during hostilities, as well as ensuring the freedom of
decision-making by military commanders without the
risk of civil prosecution.

The concept of combat immunity is not enshrined
in the criminal legislation of the Republic of Poland,
therefore the relevant actions are considered to have
been committed lawfully if they contain all the signs
of necessary defence, in accordance with Art. 25 of the
Criminal Code of the Republic of Poland (1997). At the
same time, Law of Poland No. 1228 (2024) was sup-
posed to supplement Art. 25a, which regulated immu-
nity in border defence, namely: exemption from crim-
inal liability of military personnel, border guards and
police officers for the use of firearms or force in cases
of: repelling a direct and illegal attack on the border or
personnel; protection of life, health or freedom; neces-
sary actions in situations requiring urgent intervention.
However, the official text of the code as of April 9, 2025
does not contain the mentioned rule. Accordingly, it can
be assumed that Law of Poland No. 1228 (2024) did not
enter into force because it was heavily criticised by Pol-
ish legal scholars and the Council of Europe Commis-
sioner for Human Rights as giving military personnel
and other officers a “license to kill”

The German Criminal Code (1998) also does not
contain the concept of combat immunity, and cases of
using weapons against the enemy during hostilities, in
order to provide grounds for exemption from criminal
liability, must include features such as self-defence or
excusable emergency. The Law on the Legal Status of
Soldiers (1956) contains provisions defining the per-
sonal responsibility of military personnel for each act
they commit. In addition, every soldier must carry out
the orders of their commanders to the best of their
ability, fully, conscientiously and without delay. An or-
der may not be executed if it would constitute a crim-
inal offense. If a soldier executes such an order know-
ingly, that soldier will be liable on an equal footing with
the person who gave the order.

In France, Art. L4123-12 of the Defence Code. Book I:
General Status of the Military (2004) states that a mili-
tary member who, after warning, uses armed forces that
are absolutely necessary to prevent or interrupt any in-
vasion of a territory within which military property is lo-
cated or deployed, the loss or destruction of which could
cause very serious harm to the population or endanger
the vital interests of national defence, and to arrest the
perpetrator of this invasion, is not criminally liable.
Likewise, a military member who, in accordance with
international law rules of and within the framework of
an operation to mobilise military potential taking place
outside French territory or French territorial waters, re-
gardless of its purpose, duration or scale, including nu-
merous actions, the release of hostages, the evacuation of
citizens or patrols on the high seas, carries out coercive
measures or uses armed force, or gives the order to do so,
when necessary for the performance of his mission, shall
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not be criminally liable. According to A. Paphiti (2014),
in the UK, combat immunity is not regulated by a sep-
arate law, but by the general principles of IHL and case
law. The analysed immunity was confirmed, in particu-
lar, by the cases of Mulcahy v Ministry of Defence (1996),
Multiple Claimants v Ministry of Defence (2003) and
Smith and Others v the Ministry of Defence (2013), from
which it follows that there is no general legal liabili-
ty for negligence in respect of acts or omissions on the
part of those who actually participate in armed combat.
However, the question remains open whether this pro-
tection covers in a broad sense the preparation or con-
duct of active operations against the enemy, or wheth-
er it is narrowly limited to death/injury of subordinate
personnel received during active combat operations.

An analysis of legislation shows that only military
personnel have combat immunity, and even then, not in
all countries. In Ukraine, however, both military and ci-
vilian personnel are granted combat immunity. In addi-
tion, combat immunity in the analysed countries is guar-
anteed not by criminal law, but by other legislative acts
regulating the service activities of the military, while
in Ukraine this type of immunity is guaranteed both in
criminal and other legislation. In this, the legislation
of Ukraine is ahead of the relevant legislation of other
countries, which is logical, given that it is Ukraine that is
waging a military campaign to repel russian aggression.
At the same time, it is important that all legislative acts,
including Ukrainian ones, regulate the “honest” rules of
waging war against an enemy that adheres to the laws
and customs of war. But given the fact that almost all
nations in the world have access to modern technolo-
gies, including those that completely disregard such
rules when conducting hostilities, gaining an advantage
over the armed forces of such nations with conventional
weapons becomes an almost impossible task. Therefore,
atthe international level, it is advisable to raise the issue
of the legality of using harsher, except for treacherous,
means and methods of warfare, with the help of which
it is possible to effectively neutralise or destroy a large
number of personnel of the enemy army. It is advisable
to allow the use of appropriate means and methodsinre-
lation to the armed forces of those states that complete-
ly disregard the IHL rules when conducting hostilities.

Conclusions
As a result of the study, it was found that when repel-
ling and deterring armed aggression of the russian
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federation or aggression of another country, it is pos-
sible to use not only armed, but also any other force
that strikes the enemy. However, in order to comply
with the provisions of the Criminal Code of Ukraine, it
is necessary that such cases of use of armed and other
force do not violate the laws and customs of war. The
use of poison belongs to one of the manifestations of the
use of chemical weapons and belongs to the means of
warfare prohibited by the IHL rules. That is, military or
civilian persons who, in order to counteract the occupi-
ers, used poison or other objects or means of armament
prohibited by the laws and customs of war, despite the
fact that their actions were aimed at repelling and de-
terring the armed aggression of the russian federation,
are subject to criminal liability under the Criminal Code
of Ukraine, since the provisions of the Criminal Code of
Ukraine and the IHL rules do not provide grounds for
their exemption from criminal liability under the said
article. As for other objects and means, if the meth-
ods of using the said objects and means do not belong
to the means of warfare prohibited by international
law, then they can be classified as “weapons” and “ar-
mament” and they can be used to repel and deter the
armed aggression of the russian federation or the ag-
gression of another country and their individual rep-
resentatives. To improve the regulatory framework of
the circumstance that excludes the criminal illegality
of an act provided for by the Criminal Code of Ukraine,
it is considered appropriate to exclude the terms “am-
munitions” and “explosives” from the text of Part 3 of
this rule, since in their content they are covered by the
understanding of the concepts of “weapons” and “arma-
ment”. A promising direction for further research is the
search for ways to improve the understanding of com-
bat immunity under IHL and the criminal legislation
of Ukraine in terms of regulating the rights of persons
who repel and deter armed aggression of a country
whose armed forces absolutely do not adhere to the
rules and customs of war when conducting hostilities.
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AHoTauif. [loBHOMaciITa6He BTOPrHEHHs BilChbK pocilicbkol deeparlii 06yMOBUIIO MOSIBY ¥ KPUMiHAJIbHOMY
3aKOHO/ABCTBI YKpaiHM HOBUX HOPM, sIKi CIpsiMOBaHi Ha MiJBUIeHHS epeKTUBHOCTI NPOTUAIT il BiCbKOBIH
arpecii. Cepes [UX HOPM OJIHI€I0 3 KJIOYOBHUX € CT. 43.1 KpuMiHa/sbHOro KoJleKCcy YKpalHH, 110 perJaMeHTYeE
60ioBuM iMyHiTET. MeTol po6oTH 6ysa po3pobKa OKPeMHX MPOMO3UII 3 TIyMauyeHHsI G0MOBOro iMyHIiTeTYy
Ta YAOCKOHAJIeHHA HOro persiaMeHTauil 3a KpHUMIiHaJIbHUM 3aKOHOAABCTBOM YkpaiHu. Ilpu nposezeHHI
BiZINOBIAHOTO AOCIIIP)KeHHA BUKOPHUCTAHO, 30KpeMa, HAaCTYIHI METO/U: THOCEOJIOTIYHU M, CUCTEMHO-CTPYKTYPHUH,
JiaJIeKTUYHUH, JIOTIKO-CEMaHTHYHHUM Ta TMOPiBHAJbHO-NIpaBoBUW. HampanboBaHo okpeMi npomnosuuii 3
y/I0CKOHAJIEHHS1 HOPMATUBHOI perjiaMeHTanii 06cTaBUHY, 1110 BUKJIIOYA€ KPUMiHA/JbHY NPOTHUIIPABHICTD JiTHHS,
nepenbadeHoi Criminal Code of Ukraine, a Takox TiiymMadeHHs ii fesiKUX 03HaK. [IpONOHYEThCA BUKJIOYUTU
TepMiHU «60HOBi Mpunacu» Ta «BUOYx0Bi peyoBUHU» 3 TeKcTy Criminal Code of Ukraine, ockisibku 3a cBOIM
3MiCTOM BOHH OXOIIJIIOIOTHCS PO3yMiHHAM NOHATTSAMMU «36p0si» Ta «036pOEHH». BcTaHOBJIEHO, 1110 TPU 3/1iiCHEHH]
Bifciui Ta cTpumyBaHHI 36poiiHOi arpecii pocilicbkoi defepanii abo arpecii iHmoi kpaiHu, JomycKaeTbcs
3aCTOCOBYBaHHS He Jiklle 36poiHoi, ajie ¥ 6y/b-AKoi iHIIOT CHJIY, 1[0 3/jJaTHA BPa3UTH NPOTHUBHUKA, IPU YOMY
BaXKJIMBO, 11106 TaKe 3aCTOCYBaHHS Bi/iNOBiAa/0 HOpMaM Mi>KHapoZHOTO TyMaHiTapHOTro npasa. HarosomyeTtnbcs,
1o Aii BificbkoBHX a60 LUBINIBHUX 0Ci6, AKi A1 Bificiui Ta cTpuMyBaHHs 36poiiHo] arpecii pociiicbkoi deneparil
BUKOPHCTOBYBa/IM OTPYTY ab6o iHIIi 3a60poHeHi MiXXHapoJHHWM T'yMaHiTapHUM NpaBOM MNpeJMEeTH YU 3aco6U
030pOEHHS, HE3BAXKAIOY Y Ha Te, L0 IX [iii 6y/IM CIIpsIMOBaHi Ha MPOTH/{I0 OKyNaHTaM, MiJJIsraloTh KpUMiHaIbHIN
BisanoBimanpHocTi 3a Criminal Code of Ukraine. [IponoHyeThcs 3/jiHCHUTH NOIIYK IIJISIXiB IPAaBOBOI MOXJIUBOCT]
3aCTOCYBaHHSA GiJbII )KOPCTKUX, KPiM BipoJIOMHUX, 3ac06iB i MeTO/iB BeJleHHs BiHU NMPOTHU apMill THX KpaiH,
30pOiHI cH/IM AKUX abCOIIOTHO He AOTPUMYIOThCS HOPM MiXXHApOJHOTO I'yMaHIiTapHOro mpaBa HNpH BeJeHHI
6oioBux Aii. [[pakTH4HA L[iHHICTb POGOTH MOJIATAE Y TOMY, 1110 II pe3y/IbTaTH MOKJIMBO BUKOPUCTOBYBATH MpHU
MO/la/IbIINX JIOC/TiPKEHHSIX 60MOBOro iMyHITeTY y KpUMiHa/JIbHOMY NpaBi, @ TAKOXX MPHU 3aCTOCYBaHHI OKpEeMUX
nosioxkeHb Criminal Code of Ukraine y npakTHu4Hil AisiIbHOCTI TPaBOOXOPOHHUX OPraHiB

Knto4yoBi cnoBa: 3akoHu Ta 3BMYAi BiMHH; 3acO0M BeJ[eHHS BiliHH; 36p0s; 036POEHHS; OGCTAaBHHH; II[0
BUKJIOYAIOTh KPUMiHaA/JIbHY IPOTUIIPABHICTb AiAHHA
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Abstract. The aim of the article was to analyse the mechanisms of international legal assistance that ensure
the protection of the rights of Ukrainian companies in cross-border commercial relations. The study used an
interdisciplinary approach combining comparative-legal, systemic-structural, formal-legal and case-study methods,
based on the analysis of international conventions and acts, Ukrainian legislation, and the case law of the European
Union, the United Kingdom and the United States of America. As a result of the study, the theoretical and legal
foundations of the functioning of the institution of international legal assistance to business were systematised as a
structural element of private international law that ensures the realisation of the rights of business entities in cross-
border disputes. It was identified that the national legislation of Ukraine implements these standards, ensuring the
effective application in judicial practice. In the course of the analysis, five basic principles of international legal
assistance were generalised - reciprocity, sovereign equality, respect for national law, procedural fairness and non-
discrimination - which contribute to reducing transaction costs for business and increasing investor confidence in
the Ukrainian jurisdiction. It was established that the legal environment of the European Union is based on unified
and digitalised procedures of international legal assistance, which ensure electronic service of documents and the
exchange of evidence between courts of the Member States. The study found that foreign jurisdictions demonstrate
a high level of predictability and legal stability in matters of judicial control over international arbitration. It was
revealed that European case law adheres to the concept of limited interference in the activities of arbitral tribunals,
which helps preserve the autonomy of the arbitral process. In the Anglo-American model, a trend towards consistent
enforcement of foreign arbitral awards, including those rendered in disputes involving foreign states, was confirmed,
provided that procedural standards and public policy requirements are observed. The study showed that the
institutions of judicial control, state immunity and recognition of arbitral awards in these legal systems function in
a complementary manner, ensuring a balanced approach between the sovereign interests of the state and the needs
of international business. The results obtained have practical significance for improving Ukrainian mechanisms of
internationallegal assistance and for harmonising nationallegislation with European and Anglo-American standards

Keywords: procedural barriers to entry; exequatur; cross-border commercial dispute; judicial control; enforcement
of judgments

Introduction

The globalisation of business and the active integration =~ which Ukrainian companies become parties to interna-
of Ukraine into the world economy have led to an in-  tional contracts, investment projects and court disputes
crease in the number of cross-border legal relations in  outside the national jurisdiction. Prolonged martial law,
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internal economic instability and the changing geogra-
phy of the business activity of Ukrainian companies have
generated increased demand for effective international
legal instruments to protect the rights and interests of
national business entities. However, the effectiveness
of the use of such mechanisms remains uneven and de-
pends on the legal environment of foreign states, access
to international legal assistance and the quality of inter-
state cooperation in the field of justice. Among the prob-
lems are differences in legal procedures, high costs of
legal support, the complexity of the legalisation of docu-
ments, as well as insufficient awareness of business re-
garding the possibilities of international legal protection.

A review of research shows a convergence of pro-
cedural standards in the field of cross-border justice. In
the work of R. Amato & M. Velicogna (2022), it was em-
phasised that the digitalisation of service of documents
within the European Union (EU) through e-CODEX has
significantly reduced the duration of procedures and
transaction costs. At the same time, the authors drew
attention to the fact that the main obstacles to effective
recognition of judgments are caused by technical and
linguistic imperfections in the notification of the par-
ties, which preserve asymmetries in access. The con-
clusion is that technological infrastructure can serve as
a catalyst for legal integration only if it is consistently
implemented at the national level. Another dimension
of the problem is revealed by V.V. Aleksiichuk (2024),
who analysed the practical consequences of The Hague
Convention on Choice of Court Agreements. The re-
searcher stressed that this instrument strengthens
party autonomy and reduces the phenomenon of “fo-
rum shopping”, but the limited number of participants
and heterogeneous practice of interpreting asymmetric
clauses generate uncertainty. The author’s findings in-
dicate an urgent need to harmonise national case law
with the conventional standards of validity and en-
forceability of jurisdiction agreements. The scholarly
position of S.0. Belikova (2020) focused on the decisive
importance of procedural guarantees in the exequatur
procedure. The author argued that the key factor in the
successful enforcement of foreign judgments is not the
substantive-law aspects, but compliance with proce-
dural requirements - proper notification of the parties,
confirmation of jurisdiction and clarity of the grounds
for refusal. Excessive interpretation of public policy and
a formal approach to reciprocity, in the author’s view,
provoke instability of case law, which creates risks for
participants in international commercial relations.

K. Paramonova (2022) focused on the innovations
of Ukrainian legislation regarding choice of court in
cases with a foreign element. The author noted that the
expansion of party autonomy contributes to the reduc-
tion of jurisdictional conflicts, but at the same time re-
quires clear procedural limitations to prevent abuses.
In the author’s opinion, the coherence of legal mecha-
nisms and the professional training of practitioners are

crucial for the effective application of the new rules.
In the work of V.R. Abou-Nigm (2024), a metaphorical
distinction between “high-speed motorways” and “jun-
gle paths” of access to justice was traced. The author
demonstrated that although digital and conventional
mechanisms create effective channels of communica-
tion, socio-economic and institutional gaps preserve
inequality in the parties’ opportunities. Hence, the need
for systemic reforms not only of a regulatory but also of
an infrastructural nature in order to ensure real access
to justice. The contribution of O. Vaycekhovska & N. Fe-
doruk (2024) is significant for the Ukrainian context.
On the basis of an analysis of national case law, the au-
thors identified inconsistencies in the application of the
criteria of public policy, the procedures for notifying
the parties and the demarcation of jurisdictions. The
researchers concluded that the implementation of the
Convention on the Recognition and Enforcement of For-
eign Judgments in Civil or Commercial Matters (2019)
and the improvement of procedural legislation can sig-
nificantly enhance the stability of the legal environment
for foreign investors. Similar conclusions can be seen in
the study by D. Kolcheko & O. Rusetska (2024), who an-
alysed the peculiarities of legal interaction between EU
states and Ukraine in the field of enforcement of judg-
ments. The authors showed that the key problems are
the heterogeneous procedures for notifying the parties,
the difficulties in confirming jurisdiction and the ab-
sence of unified standards for assessing public policy.
In their opinion, further convergence of procedural
rules with European models is a prerequisite for the ef-
fective integration of Ukraine into a common legal area.
In turn, in the work of M.R. Arakelian et al. (2023), the
need for Ukraine’s active involvement in the process of
unifying private international law acts in the EU is sub-
stantiated. The scholars established that the adaptation
of Ukrainian legislation to European standards on ju-
risdiction, recognition, and enforcement of judgments
creates more stable conditions for the cross-border
activities of business and contributes to strengthening
the state’s investment attractiveness.

The purpose of the article was to examine the mech-
anisms of international legal assistance applied in lead-
ing foreign jurisdictions in order to protect the rights of
Ukrainian companies in cross-border legal relations. To
achieve this aim, the following tasks were envisaged: to
determine the main directions and forms of participation
of foreign jurisdictions in ensuring access of Ukrainian
companies to justice; to compare the practice of individ-
ual countries in the field of providing legal assistance to
foreign companies; to develop recommendations for im-
proving interstate legal cooperation aimed at increasing
thelevel ofinternational protection of Ukrainianbusiness.

Materials and Methods
The study was conducted on the basis of an interdiscipli-
nary approach combining the analysis of international
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law, comparative-legal methods, systematisation of
normative acts and the practice of the application in
cross-border commercial relations. The compara-
tive-legal method was applied to compare the content
and legal consequences of the main international in-
struments, in particular Convention No. 9432 (1965),
Convention No. 12140 (1970), and the Convention
on the Recognition and Enforcement of Foreign Judg-
ments in Civil or Commercial Matters (2019). The
purpose of using this method was to identify common
approaches to the procedures of service of documents,
taking of evidence and recognition of judgments, as
well as to establish differences in the implementation
in national legal orders. Additionally, the method was
used to analyse the provisions of the Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards (1958) in comparison with Regulation (EU)
No.1215/2012 (2012), which made it possible to trace
the evolution of the principle of mutual recognition
of court and arbitral decisions. A systemic-structural
analysis was applied in order to determine the inter-
connection between the levels of legal regulation -
international, supranational and national. For this
purpose, Regulation (EU) No.2020/1784 (2020), Regu-
lation (EU) No. 2020/1783 (2020) and Regulation (EU)
No. 2023/2844 (2023) were analysed. The formal-legal
method was used to interpret the provisions of Ukrain-
ian legislation - Law of Ukraine No. 2709-1V (2005), the
Civil Procedure Code of Ukraine (2004) and the Code of
Commercial Procedure of Ukraine (1991). The applica-
tion of this method was aimed at determining the pro-
cedure for recognition and enforcement of foreign court
and arbitral decisions, as well as clarifying the legal force
of international treaties in the national legal system.

The case-study method was applied as an analyti-
cal tool to identify patterns in the functioning of mech-
anisms of international legal assistance in foreign juris-
dictions and to assess the effectiveness in protecting the
rights of Ukrainian companies in cross-border disputes.
In particular, the analysis was carried out with regard
to cases that were indicative for three jurisdictions -
the EU, the United Kingdom (UK) and the United States
of America (USA) - and made it possible to identify na-
tional particularities of procedural access and judicial
control over the enforcement of arbitral and court deci-
sions. The choice of these jurisdictions was conditioned
by the status as centres of international commercial
justice and leading arbitration hubs, where the largest
volume of cross-border disputes involving Ukrainian
companies is concentrated. The criteria for selecting
cases were: the participation of Ukrainian companies
or the state of Ukraine in the dispute, and the proce-
dural representativeness of the cases, that is, the ability
to demonstrate key mechanisms of international legal
assistance (service of documents, obtaining evidence,
recognition, and enforcement of decisions, judicial con-
trol over arbitration). Using the example of arbitration
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proceedings between LLC “Gas Supply Company “Naf-
togaz of Ukraine”” (n.d.) and Public Joint Stock Compa-
ny Gazprom (n.d.), considered by the Stockholm Cham-
ber of Commerce Arbitration Institute (SCC) (n.d.), the
study examined how Swedish courts, in particular the
Case No. T 10191-17 (2019), applied the provisions of
the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (1958) and consolidated the
principle of minimum interference in the substance of
arbitral awards. Another analytical vector of the study
covered British case law, represented by JKX Oil & Gas
plc, Poltava Gas B.V. and Poltava Petroleum Company
JV v. Ukraine (n.d.). The analysis of this example was
used to determine how the Arbitration Act 1996 (1996),
the State Immunity Act 1978 (1978) and the Agree-
ment between the Government of the United Kingdom
of Great Britain and Northern Ireland and the Govern-
ment of Ukraine for the Promotion and Reciprocal Pro-
tection of Investments (1993) interacted in the process
of resolving issues of state immunity and enforcement
of arbitral awards. The final element of the empirical
analysis was the examination of the practice of the Unit-
ed States of America using the Case No. 2008-8 (2008),
considered by the U.S. District Court for the District
of Columbia (n.d.). This case was used to analyse how
American courts implemented the provisions of the
Federal Arbitration Act (FAA) (1925) and the Conven-
tion on the Recognition and Enforcement of Foreign
Arbitral Awards (1958) in the context of recognition
and enforcement of foreign arbitral awards. Content
analysis, aimed at processing the texts of court deci-
sions, served as a supplement to the case-study method.

Results

Theoretical and legal foundations

of international legal assistance to business

In the context of the intensification of global foreign
economic relations and the growth of transnational
commercial operations, international legal assistance
to business is gaining importance. This term is under-
stood as a complex of interactions that encompasses
mechanisms of cooperation between state or suprana-
tional bodies of different jurisdictions with the aim of
ensuring the realisation of the rights and protecting the
interests of business entities involved in cross-border
legal relations (Velicogna et al., 2018). As a component
part of private international law, such assistance serves
as a means of overcoming legal, procedural and institu-
tional barriers that arise in connection with business
activities outside the state. Private international law
coordinates the processes of determining jurisdiction,
establishing the applicable law, recognising and enforc-
ing foreign court and arbitral decisions, and also reg-
ulates the procedures for the transnational obtaining
of evidence and service of documents. In this context,
international legal assistance to business functions
as a programmed set of rules and mechanisms that
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ensures this coordination in practical terms. In a nar-
row, procedural sense, international legal assistance
to business covers the following specific forms of state
cooperation: service of procedural or claim documents
on addressees in another state (or abroad) - when,
for example, a Ukrainian company acts as a claimant
or defendant in a case abroad; obtaining evidence or
requesting it from a foreign jurisdiction (for example,
summoning witnesses, requesting documents, con-
ducting examinations); recognition and enforcement
of foreign court or arbitral decisions in another state
(or vice versa), which makes it possible to implement
the decision obtained or ensure its legal effect in the
territory of the relevant jurisdiction (Ticic, 2024).

In the architecture of private international law,
normative legal acts that unify cross-border proce-
dural actions and the circulation of court and arbitral
decisions provide a business with practical instru-
ments for exercising rights outside its own jurisdiction.
Three Hague Conventions form the basis: Convention
No.9432 (1965), Convention No. 12140 (1970), and the
Convention on the Recognition and Enforcement of For-
eign Judgments in Civil or Commercial Matters (2019).
The first Convention introduced centralised channels of
communication through central authorities and stand-
ardised request forms, ensuring proper notification of
the addressee abroad and procedural fairness. In the
continuum of evidence, a key role is played by Conven-
tion No. 12140 (1970), which provided both for letters
of request and procedures for the direct taking of evi-
dence, allowing courts and parties to business disputes
effectively to overcome jurisdictional borders when
obtaining testimony or documents. Finally, the Conven-
tion on the Recognition and Enforcement of Foreign
Judgments in Civil or Commercial Matters (2019) is
a new global basis for the mutual recognition and en-
forcement of judgments which, in contrast to bilateral
treaties, formulated unified criteria of jurisdiction and
exhaustive grounds for refusal, thereby increasing pre-
dictability for commercial creditors and debtors.

In the structure of private international law, an im-
portant factor in ensuring the predictability and stabil-
ity of cross-border commercial relations is the proper
enforcement of both court and arbitral decisions. In
this context, the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (1958) is of
particular importance. The instrument established
unified procedural standards for the states parties re-
garding the obligation to recognise arbitration agree-
ments, to confer on arbitral awards the legal force
of national decisions and to ensure the compulsory
enforcement in the territory. The Convention creates
a universal mechanism that guarantees that an arbi-
tral award rendered in one contracting state can be
enforced in another without a re-hearing of the case.
This significantly increases predictability and legal
certainty in international commercial activity, which is

a fundamental factor of trust between counterparties
from different legal systems.

In the European legal order, the mechanism for
the enforcement of court decisions and the provi-
sion of access to justice is supplemented by an inter-
nal system of European Union regulations (European
Union, 2022), which codify the principles of jurisdic-
tion, mutual recognition and procedural cooperation.
The central instrument in this field is Regulation (EU)
No. 1215/2012 (2012) - an act that regulates the juris-
diction of the courts of the Member States and the mu-
tual recognition and enforcement of court decisions in
civil and commercial matters. This normative act unified
the criteria for determining jurisdiction, abolished the
requirement for prior permission for the enforcement
of decisions, and established the principle of mutual
trust between the judicial systems of the Member States.
In the study by E.A. Ontanu (2023), it was emphasised
that, as a result, this Regulation has become the basis
for the free movement of court decisions within the EU,
providing business with rapid and predictable enforce-
ment of judgments without duplication of proceedings.

In 2020, the procedural mechanisms of judicial co-
operation were updated through the adoption of Reg-
ulation (EU) No. 2020/1784 (2020) and Regulation
(EU) No.2020/1783 (2020). These regulations codified
modern procedural instruments, created unified elec-
tronic request forms and introduced the possibility of
direct communication between courts via decentralised
Information Technology Systems (IT-systems). These
instruments reduced states’ dependence on diplomatic
channels and increased the speed of exchange of proce-
dural information, which is important for transnational
business that faces the need for prompt gathering of ev-
idence or service of documents in several jurisdictions.
The further evolution of this area is reflected in Regu-
lation (EU) No. 2023/2844 (2023), which launched the
digitalisation of judicial cooperation and established
the principle of digital by default - the mandatory use
of electronic means of communication and the e-CO-
DEX system (Regulation (EU) No. 2022/850, 2022) for
the exchange of procedural documents between the
justice authorities of the EU. According to the analysis
by F.G. Inchausti (2023), this decision marked the tran-
sition from the traditional paradigm of paper-based re-
quests to digital formats of judicial interaction, which
reduces transaction costs and increases the efficiency
of legal assistance in cases with a foreign element.

The system for the implementation of international
legal instruments in Ukraine is characterised by a com-
bination of multilateral conventions that unify stand-
ards of legal assistance in civil and commercial matters
and an extensive network of bilateral treaties aimed
at specifying the procedures for cooperation with in-
dividual states. Such an approach forms a multi-level
normative framework within which Ukraine’s obliga-
tions under international treaties are fulfilled, and legal
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mechanisms are created for protecting the interests of
national business entities in foreign jurisdictions. The
implementation of international obligations is ensured
through national legislation that incorporates interna-
tional standards into the procedural mechanism. The
Law of Ukraine No. 2709-1V (2005) established the
general principles for resolving disputes with a foreign
element, in particular determining the jurisdiction of
Ukrainian courts, the grounds for recognition and en-
forcement of foreign decisions, and the priority of inter-
national treaties over national norms. The Civil Proce-
dure Code of Ukraine (2004) details the procedure for
examining applications for recognition and permission
to enforce foreign court acts and arbitral awards. The
Code of Commercial Procedure of Ukraine (1991) reg-
ulates similar issues in the field of commercial disputes
between business entities, ensuring the harmonisa-
tion of national case law with international standards.
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According to the official data of The Hague Conference
on Private International Law (n.d.), Ukraine is a party
to two Conventions - Convention No. 9432 (1965) and
Convention No. 12140 (1970) - and also participates
in the process of acceding to the Convention on the
Recognition and Enforcement of Foreign Judgments in
Civil or Commercial Matters (2019). The application of
these instruments in Ukrainian court practice forms a
unified doctrine of international legal assistance. Court
decisions based on the provisions of The Hague Con-
ventions or bilateral agreements demonstrate the aspi-
ration of the national justice system to align with Euro-
pean approaches. On the basis of the normative legal
framework considered, it is possible to identify the ba-
sic principles of international legal assistance to busi-
ness that ensure the coherence of states’ actions, the
predictability of judicial procedures and trust between
participants in cross-border legal relations (Table 1).

Table 1. Key principles of international legal assistance in the field of protection of business rights

Example of implementation

Principle Content and legal enshrinement in law-enforcement practice
Based on the mutual provision by states Ukrainian courts recognise decisions of
Reciprocity of legal assistance within the framework foreign courts, provided that the relevant state

of international treaties or on the customary principle
of mutual recognition

ensures an analogous regime for decisions
of Ukrainian courts

Sovereign equality

Ensures the equality of the parties in the process
of international judicial cooperation and non-

Each state independently determines the
central authority for executing requests

for national law

internal procedural rules of the requested state,
unless otherwise provided by an international treaty

of states . L S . S :
interference in internal jurisdictional powers for service of documents or obtaining evidence
Provides that the execution of requests for legal
Respect assistance is carried out in accordance with the Allows the state to refuse to execute a request

if it conflicts with its sovereignty or security

Procedural fairness

Ensures equality of the parties, the right to
notification, access to evidence and a fair hearing

European courts are obliged to verify proper
service of documents as a condition
for recognition of a foreign judgment

Non-discrimination
of parties to
disputes

Guarantees that foreign legal entities have the same
procedural rights as national entities in cases related
to international legal assistance

Provides for equality of procedural rights
of foreigners and Ukrainian citizens
in Ukrainian courts

Source: compiled by the author based on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958),
Convention No. 9432 (1965), Convention No. 12140 (1970), Code of Commercial Procedure of Ukraine (1991), Civil Procedure
Code of Ukraine (2004), Law of Ukraine No. 2709-1V (2005), Convention on the Recognition and Enforcement of Foreign
Judgments in Civil or Commercial Matters (2019), Regulation (EU) No. 2020/1784 (2020)

The totality of the above principles forms the con-
ceptual basis of international legal assistance, which
has a pronounced functional orientation. These princi-
ples ensure access of business to justice, allowing com-
panies to apply to courts or arbitral tribunals outside
the own jurisdiction, to obtain documents, evidence,
and guarantees of enforcement of decisions. The unifi-
cation of procedures and mutual recognition of proce-
dural acts contribute to a reduction in transaction costs
in international disputes: the time required for the exe-
cution of judicial requests, costs of translations, notari-
sation and diplomatic channels is reduced. The imple-
mentation of these principles strengthens the trust of
investors and counterparties, since a transparent and
predictable system of legal assistance is an important

component of the investment climate and legal securi-
ty of transnational business. Thus, the basic principles
of international legal assistance are not purely declar-
ative - the principles constitute a practical infrastruc-
ture for the harmonisation of legal systems, creating
conditions for stability, efficiency, and fairness in the
sphere of international commercial cooperation.

Practice of foreign jurisdictions in ensuring access
of Ukrainian companies to justice

The establishment of effective mechanisms of access
to justice in foreign jurisdictions is a condition for the
integration of Ukrainian business into the global eco-
nomic space. Ensuring this access is based on coordi-
nated interaction between national and international
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institutions that create the procedural infrastructure
for the examination of cross-border commercial dis-
putes. Central justice authorities act as intermediaries
in providing international legal assistance - the au-
thorities transmit requests for service of documents,
obtaining evidence or enforcement of court decisions
in accordance with the provisions of Convention
No. 9432 (1965) and Convention No. 12140 (1970).
Diplomatic missions, in turn, perform communicative
and legal intermediary functions between state bodies,
aiding the implementation of requests for legal assis-
tance, the legalisation of documents, confirmation of the
status of participants in proceedings and the protection
of the rights of Ukrainian legal entities in foreign courts.

International arbitration centres occupy a structur-
al position in the architecture of international justice,
providing a universal platform for resolving commercial
disputes involving companies from different legal sys-
tems. In particular, the International Chamber of Com-
merce (ICC) (n.d.) performs the function of a neutral
forum whose decisions are recognised in 160 states in
accordance with the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (1958). The
London Court of International Arbitration (LCIA) (n.d.)
is one of the leading venues for dispute resolution, in-
cluding those involving Ukrainian companies. The Vi-
enna International Arbitral Centre (VIAC) (n.d.) is tra-
ditionally used in disputes between companies from
Central and Eastern European countries, including
Ukraine, ensuring a balance between continental and
common-law approaches. The Stockholm Chamber of
Commerce Arbitration Institute (n.d.) plays a role in re-
solving investment disputes arising under-investment
protection treaties, including those involving Ukrainian
business entities. Thus, interaction between national
justice authorities, diplomatic missions and interna-
tional arbitration institutions forms a multi-level sys-
tem of guarantees for the realisation of the rights of
Ukrainian companies in foreign jurisdictions. The study
of the practice of individual legal orders - the EU, the
UK, and the USA - makes it possible to identify differ-
ent models of ensuring procedural access, as well as
the effectiveness of legal assistance mechanisms, which
is the subject of further analysis in this subsection.

The legal environment of the EU is based on three
elements that determine the conditions for access of for-
eignbusinesstojustice: mutual recognition and enforce-
ment of court decisions in civil and commercial matters,
enshrined in Regulation (EU) No. 1215/2012 (2012);
unified and digitalised procedures for cross-border
service of documents and gathering of evidence pro-
vided for in Regulation (EU) No. 2020/1784 (2020)
and Regulation (EU) No. 2020/1783 (2020); and the
favourable attitude of the courts of the Member States
to arbitration, which ensures effective recognition, en-
forcement, and limited control of arbitral awards. To-
gether, this reduces procedural barriers to entry for

foreign companies and provides predictable channels
of legal assistance - from the service of claims to ex-
equatur - which directly affects the ability of Ukraini-
an applicants to protect the rights in EU jurisdictions.
In cross-border commercial disputes, Ukrainian com-
panies interact with the courts of the Member States
in three modes: judicial control over arbitration (set-
ting aside/enforcement of SCC/ICC/LCIA awards with
a Ukrainian party), recognition and enforcement of
foreign court acts, and application of EU procedural
regulations for the prompt service of documents and
obtaining of evidence within national proceedings.

The case law of Sweden is one of the most indicative
examples of the effective implementation of the princi-
ples of arbitral autonomy and minimal court interven-
tion, which establish the European standard of a favour-
able attitude towards arbitration. This was manifested
in cases related to the long-running disputes between
LLC “Gas Supply Company “Naftogaz of Ukraine”” (n.d.)
and Public Joint Stock Company Gazprom (n.d.), exam-
ined by the SCC. The subject of the arbitral proceedings
were contracts for the supply and transit of natural gas,
within which the parties advanced reciprocal claims for
compensation. After decisions were rendered in favour
of the Ukrainian company, the Russian side initiated
proceedings to set aside the arbitral awards before the
courts at the seat of arbitration, in particular before the
Svea Court of Appeal (Sveriges Domstolar, n.d.), invok-
ing violations of public policy and excess of mandate by
the arbitral tribunal (Case No. T10191-17, 2019). In the
course of the review, the Swedish courts confirmed a
consistent interpretation of the provisions of the Swed-
ish Arbitration Act (1999) and the standards laid down
in the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (1958), stating that court in-
tervention in the substance of an arbitral award is pos-
sible only in exceptional cases where a gross violation
of procedural guarantees or fundamental principles of
public order has been proved. The court rejected the
arguments of Public Joint Stock Company Gazprom re-
garding violation of the right to defence, emphasising
that mere disagreement with the content of the award
cannot be a ground for its annulment. This created a
precedent recognising the SCC arbitral award as com-
pliant with the requirements of legality, proportion-
ality and procedural fairness. For Ukrainian business,
this practice is of systemic importance, as it confirms
the high level of trust in institutional arbitration within
the EU and demonstrates that Swedish courts adhere to
the principle of limited judicial control. This provides
the parties with a stable arbitral environment, mini-
mises the risks of delaying enforcement of awards and
strengthens the reputation of the SCC as a reliable arbi-
tral forum for resolving disputes involving parties from
outside the EU, including Ukraine.

The legal environment of the United Kingdom is
characterised by a combination of the traditions of
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Anglo-Saxon common law and high standards of pro-
cedural fairness, which makes it one of the leading
jurisdictions in international commercial disputes.
For foreign companies, including Ukrainian ones, the
British legal system ensures equal access to justice in
accordance with the principle of equal treatment be-
fore the court, regardless of the jurisdiction of origin
of the parties. The openness of British courts to for-
eign applicants is combined with a strong orientation
towards the rule of law and international cooperation
in the field of recognition and enforcement of foreign
court and arbitral decisions. The United Kingdom, as
a state party to the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (1958),
applies its provisions through the Arbitration Act
1996 (1996), in particular sections 100-104, which
regulate the procedure for recognition and enforce-
ment of awards rendered by arbitral tribunals outside
the jurisdiction. In practical terms, this means that
Ukrainian companies can initiate the enforcement of
international arbitral awards or protect the interests in
English courts without the need for additional confir-
mation of the status or the existence of a special treaty
between the states. Legal assistance to foreign appli-
cants also covers mechanisms for obtaining evidence
under the Evidence (Proceedings in Other Jurisdic-
tions) Act 1975 (1975) and the rules of the Ministry of
Justice (2024), which provide for direct channels of ju-
dicial cooperation, including the possibility of sending
letters of request through the central authority - the
King’s Bench Division of the High Court (n.d.) - within
the framework of Convention No. 12140 (1970).

A telling example of the implementation of these
mechanisms is the case JKX 0il & Gas plc, Poltava Gas B.V.
and Poltava Petroleum Company ]V v. Ukraine (n.d.), ex-
amined by the Commercial Court (n.d.). In this case, the
British company JKX Oil & Gas plc, which owned assets
in Ukraine, sought recognition and enforcement of an
arbitral award rendered by the LCIA against the state
of Ukraine. The arbitral award was made on the basis of
the Agreement between the Government of the United
Kingdom of Great Britain and Northern Ireland and the
Government of Ukraine for the Promotion and Recip-
rocal Protection of Investments (1993), which provides
for arbitral settlement of disputes between an investor
and the state. The legal issue in the case concerned the
relationship between state sovereign immunity and the
obligation to enforce an arbitral award under an inter-
national investment agreement. The Commercial Court
confirmed its jurisdiction pursuant to the State Immu-
nity Act 1978 (1978), holding that by concluding an
investment treaty with an arbitration clause, the state
had effectively waived its immunity in respect of such
a dispute. The court’s decision confirmed the effective-
ness of the LCIA arbitral award, rejected Ukraine’s ob-
jections regarding excess of mandate by the arbitrators
and violation of public policy, and granted permission
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for its enforcement in the UK. This case has a significant
precedential impact on the practice of participation of
Ukrainian companies and state bodies in cross-border
disputes, showing that the British jurisdiction guaran-
tees the independence of judicial control over arbitra-
tion, ensures a transparent process of recognition of
awards and predictability in the interpretation of inter-
national treaty provisions.

The legal environment of the USA is distinguished
by one of the most developed systems of judicial con-
trol and arbitral dispute resolution, within which effec-
tive access of foreign companies to justice is ensured.
The system operates on the combination of federal and
state levels of legal regulation, which allows foreign
business entities to exercise the procedural rights in a
wide range of forms - from filing claims in US courts
to applying for recognition and enforcement of foreign
arbitral awards. Recognition and enforcement of such
awards are carried out on the basis of the Convention
on the Recognition and Enforcement of Foreign Arbi-
tral Awards (1958), implemented into US domestic law
through the Federal Arbitration Act (1925). American
courts, in particular the federal courts of appeal, regard
arbitration as an effective alternative to court proceed-
ings and recognise arbitral awards as enforceable, pro-
vided that none of the exceptional grounds set out in
Article V of the Convention on the Recognition and En-
forcement of Foreign Arbitral Awards (1958) is present.

A representative case in this context is the arbitral
dispute Case No. 2008-8 (2008), in which US courts
considered the recognition and enforcement of an ar-
bitral award rendered in favour of an investor against
the state of Ukraine. In 2021, the U.S. District Court for
the District of Columbia (n.d.) confirmed the possibility
of enforcing the arbitral award within the jurisdiction
of the USA, rejecting arguments concerning violations
of public policy and procedural standards of arbitra-
tion. This case is indicative in that the US judicial sys-
tem provided a foreign participant - in this instance
a company acting in a dispute with Ukraine - with a
real procedural mechanism for protecting its property
interests through recognition of the arbitral award in
accordance with the principles of the Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards (1958). A comparison of the law-enforcement
practice of the jurisdictions of the EU, the United King-
dom and the United States of America makes it possible
to trace structural patterns in ensuring access of foreign
business entities to justice in cross-border disputes
(Table 2). The analysis showed that the legal regimes
of the EU, United Kingdom and USA demonstrate a high
degree of convergence regarding the basic principles of
international procedure - mutual recognition of deci-
sions, ensuring equal access to justice and supporting
arbitration as an effective means of dispute resolution.
For Ukrainian companies, this creates a predictable
environment for applying to foreign courts or arbitral
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tribunals, where compliance with procedural stand-
ards is guaranteed regardless of the applicant’s origin.
At the same time, differences between the continental,
Anglo-British and federal models appear in procedural
aspects: the level of legal costs and time expenditure,
the degree of digitalisation of processes and the formal-
isation of evidentiary mechanisms. EU jurisdictions are
distinguished by a high level of digitalisation (e-CODEX,
electronic service of documents), the Anglo-British

model by transparent disclosure standards and stable
arbitral practice, whereas the federal model by wide
possibilities for procedural collection of evidence and
strict adherence to the principle of due process. Taken
together, these characteristics form a multi-level sys-
tem of legal interaction within which Ukrainian busi-
ness can select the optimal jurisdiction depending on
the nature of the dispute, the expected procedural dy-
namics and economic costs.

Table 2. Comparative characteristics of the jurisdictions of the EU, United Kingdom and USA
in the field of international legal assistance to business

Comparison
criterion

EU

UK

USA

Access of foreign
companies to
justice

Ensured by the principle
of mutual trust and unified
procedural standards. Foreign
companies have equal procedural
rights with national entities

Guaranteed through
Construction Product Regulation
(CPR) and case-law. Ukrainian
companies may apply without
restrictions to the Commercial
Courts and the LCIA

Enshrined in the FAA. Foreign
companies may apply to federal
and state courts on a general
basis

Access to evidence

Implemented through digital
procedures that allow direct
electronic transmission of
requests between courts

The disclosure mechanism in
court proceedings provides
wide opportunities for obtaining
evidence; courts oblige parties to
disclose relevant documents

Allows foreign parties to petition
federal courts for the obtaining
of evidence for use in foreign
proceedings

Recognition and
enforcement of
foreign court and
arbitral decisions

Mutual recognition is regulated
without an exequatur procedure

A high level of pro-arbitration
case-law

Implemented under the FAA.
Courts adhere to narrow grounds
for refusal of enforcement

Procedural costs
and time costs

Comparatively lower thanks to
the unification of procedures and
the use of electronic means of
communication; however, costs
depend on the jurisdiction of the
Member State

High costs of litigation and
representation; LCIA arbitration
is considered less costly, but
lengthy in terms of time

High cost of proceedings
(especially discovery), significant
court fees and lawyers’ costs;
however, there are greater
opportunities for cost recovery
by the successful party

Legal model

Continental system (unified by
EU supranational acts), oriented
towards the harmonisation of
procedures

Anglo-British common-law
system, with precedent-based
regulation and strong judicial

autonomy

Federal system with a dualism of
federal and state levels; common
law with flexible procedural
practic

Source: compiled by the author based on Arbitration Act 1996 (1996), Regulation (EU) No. 1215/2012 (2012), Regulation
(EU) No. 2020/1783 (2020), Regulation (EU) No. 2020/1784 (2020), Regulation (EU) No. 2023/2844 (2023)

Among the tasks for Ukraine is the need for fur-
ther harmonisation of national procedures with inter-
national standards, in particular as regards electronic
exchange of procedural documents, improvement of
mechanisms for compulsory enforcement of foreign
decisions and ensuring transparency of the procedural
status of foreign companies in the courts. The British
experience of standardising disclosure of evidence and
the American approach to active judicial case manage-
ment, which make it possible to avoid abuses of proce-
dural rights, are also useful. At the same time, systemic
barriers remain that limit the full integration of Ukrain-
ian entities into global justice: high representation
costs in leading foreign jurisdictions, the complexity of
linguistic and procedural adaptation, cultural differenc-
es in approaches to evidence, as well as the problematic
recognition of foreign court and arbitral decisions in the

territory of Ukraine. A separate challenge is the frag-
mented implementation of international instruments
into national procedural legislation, which complicates
the interaction of Ukrainian courts with European and
American justice bodies. Overcoming these barriers
requires both normative alignment of Ukrainian codes
with modern supranational standards and institutional
strengthening of the central justice authorities capable
of providing prompt international legal assistance to
Ukrainian business in a globalised economy.

Discussion

The results of the study are consistent with scholarly
positions presented in the works of leading researchers
in the field of private international law and cross-bor-
der judicial cooperation. Thus, in the work of L. Silber-
man (2021) the key importance of the Convention on
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the Recognition and Enforcement of Foreign Judgments
in Civil or Commercial Matters (2019) as a basis for the
formation of a global system of mutual recognition of
judgments was emphasised. The author stressed the
need to create a comprehensive national implementa-
tion mechanism that would ensure uniform application
of the Convention’s provisions at the federal level of the
USA. These findings correlate with the conclusions of
the present study, which likewise underlined that the
unification of procedural procedures is a key condition
for the stability of international commercial relations.
At the same time, in L. Silberman (2021) research the
focus was mainly on the legislative dimension, where-
as in the analysis presented here the practical dimen-
sion was expanded - in particular, it was shown how
the Convention’s mechanisms are applied to protect the
rights of business entities in different jurisdictions.

The study by M.D. Bari$in (2023) contributed to un-
derstanding the impact of digitalisation on cross-bor-
der judicial cooperation within the EU. Analysing the
consequences of the COVID-19 pandemic, the author
found that national e-justice systems played a key role
in ensuring the continuity of processes of service of
documents and taking of evidence. The results obtained
are consistent with the conclusions of this article, in
particular with the statement that the introduction of
IT-systems, Regulation (EU) No. 2020/1784 (2020)
and Regulation (EU) No. 2020/1783 (2020) reduced
transaction costs for business and accelerated commu-
nication between courts. At the same time, in contrast
to M.D. BariSin’s research, the present article focused
not only on technological aspects but also on the legal
principles of procedural fairness that ensure the effec-
tiveness of digital exchange.

In the study by G. McCormack (2025), it has been
established that accession of states to the Convention
on the Recognition and Enforcement of Foreign Judg-
ments in Civil or Commercial Matters (2019) provides
not only predictability of cross-border judicial cooper-
ation but also creates a unified regime of recognition of
judgments for business entities. The author noted that
for countries with developed trade links, in particular
for the United Kingdom after leaving the EU, ratification
of this Convention could compensate for the absence of
participation in the Convention on Jurisdiction and the
Recognition and Enforcement of Judgments in Civil and
Commercial Matters (2007), ensuring the continuity of
the movement of court decisions. The results obtained
in this study confirm a similar pattern: the unified stand-
ards of The Hague Conventions create legal certainty for
business and reduce transaction costs in international
disputes. However, unlike G. McCormack’s approach,
where emphasis was placed on the politico-legal as-
pects of accession, the present research concentrat-
ed on the functional mechanisms of legal assistance
and the significance for Ukrainian business entities.
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The findings of the research are consistent with
modern scholarly approaches to ensuring access of
foreign business entities to justice in a globalised legal
space. In the work of A. Storgaard (2023) it was em-
phasised that the study of access to justice goes beyond
the traditional understanding of the judicial order and
encompasses a complex system of interaction between
national courts, arbitral institutions and supranational
bodies. The author noted that the contemporary model
of justice is formed within a networked interdepend-
ence in which international legal assistance is not an
auxiliary but a structuring element of the process. This
conclusion is consistent with the results of the pres-
ent study, which demonstrated that multi-level inter-
action between central justice authorities, diplomatic
missions and arbitration centres provides Ukrainian
companies with real access to foreign jurisdictions and
reduces the risks of procedural discrimination.

In the work of X.E. Kramer (2022), it is shown that
digitalisation of judicial cooperation in the EU is a fac-
tor in simplifying cross-border procedures. The author
proved that the unification of digital communication
channels between the courts of the Member States helps
to shorten the duration of proceedings and increase
business confidence in the European legal environment.
The research results confirm this thesis: it has been
established that precisely the EU’s digital mechanisms
provide Ukrainian companies with the highest level of
procedural predictability among the jurisdictions ana-
lysed. At the same time, unlike X.E. Kramer’s position,
the present study stressed that the effectiveness of
digital instruments depends on the harmonisation of
Ukraine’s national procedures with European standards.

A similar view was expressed in the study by I. Nico-
lae & G.B. Spirchez (2024), who analysed the modern-
isation of European judicial cooperation through digi-
tal platforms of interaction. The authors showed that
digitalisation not only increases the efficiency of the
exchange of procedural documents but also creates
conditions for transparency and public control over
judicial procedures. The results obtained coincide with
these conclusions: it has been established that the EU’s
electronic instruments reduce administrative barriers
for Ukrainian applicants and make the evidentiary pro-
cess more open. At the same time, comparative analy-
sis revealed that in Great Britain and USA digitalisation
has a less unified character, which leads to greater de-
pendence of effectiveness on the case-law of a particu-
lar jurisdiction. In the study by R. Gulati (2023), the
phenomenon of privately driven transnational hybrid
adjudication is considered - a model in which access
to justice is largely mediated by private arbitral insti-
tutions. The author argued that business-initiated hy-
brid mechanisms (arbitration, mediation, contractual
forms) compensate for shortcomings of interstate judi-
cial cooperation. The results obtained partially confirm
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this thesis: it has been established that institutional
arbitration is an effective means of resolving disputes
of Ukrainian companies outside state jurisdiction. How-
ever, unlike R. Gulati’s conclusions, the data obtained
showed that the participation of state courts in con-
trolling arbitral awards (in particular in Sweden and
the UK) remains a necessary condition for maintaining
the balance between private autonomy of the parties
and the public interests of the legal order.

The results obtained in the study by ]. Huang &
T. Gu (2025) also find confirmation within this research.
The authors demonstrated that ensuring business com-
pliance in cross-border commercial relations depends
on the stability of procedures for recognition and en-
forcement of court and arbitral decisions. A similar
pattern has been identified in the analysis of the prac-
tice of Great Britain and the United States of America,
where strict adherence to the principles of due process
and limited judicial intervention ensure a high level of
confidence of foreign companies in the justice system.
At the same time, in contrast to the Asia-Pacific region
analysed by the aforementioned authors, Western ju-
risdictions exhibit greater unification of legal standards
and procedural control over enforcement of decisions.
A certain parallel can be drawn with the conclusions of
M. Chen (2024), who examined the evolution of China’s
approaches to regulating cross-border data flows in the
context of global legal integration. The author proved
that the effective functioning of the international legal
space is possible only where domestic regulatory mech-
anisms are harmonised with international obligations.
The results obtained confirm this position: it has been
revealed that for Ukraine a critical condition for inte-
gration into the system of international justice is the
alignment of national procedural codes with EU supra-
national acts and international conventions. Thus, the
effectiveness of international legal assistance depends
on the ability of states to adapt the procedural regimes
to global standards of judicial cooperation. The con-
ducted research confirmed this pattern by showing that
harmonisation of national legislation with European
and international norms is a key condition for increas-
ing predictability, transparency, and accessibility of jus-
tice for Ukrainian companies in cross-border disputes.

Conclusions

The carried-out study has made it possible to gener-
alise and systematise the scholarly and theoretical
foundations, normative legal sources and conceptual
principles that determine the contemporary model of
international legal assistance to business in conditions
of intensified global commercial relations. The analy-
sis has established that the institution of international
legal assistance is an organic component of private in-
ternational law aimed at ensuring the realisation and
protection of the rights of business entities in cross-
border legal relations. It performs the function of legal

mediation between national jurisdictions, ensuring
procedural compatibility of legal systems and creating
preconditions for effective access of business to justice
at the supranational level.

Generalisation of the provisions of international
and national instruments has made it possible to iden-
tify the key principles of international legal assistance
to business: reciprocity, sovereign equality of states, re-
spect for national law, procedural fairness and non-dis-
crimination of parties to disputes. Implementation
of these principles determines not only the legal but
also the economic effectiveness of the system of legal
cooperation, since this system performs a number of
practical functions: it promotes the expansion of access
of business entities to justice in foreign jurisdictions,
including in arbitral and specialised courts; it reduces
transaction costs associated with the execution of ju-
dicial requests and procedural actions in international
disputes through the unification of documents and dig-
italisation of data exchange; and it ensures increased
confidence of foreign investors, strengthening the rep-
utation of Ukraine as a jurisdiction that adheres to the
principles of predictability, equality and due process
of law. It has been established that the effectiveness of
the implementation of international legal assistance for
Ukrainian companies depends on the level of legal and
institutional development of the jurisdictions within
which access to justice is exercised. The study of the
practice of the European Union, the United Kingdom
and the USA has shown that, despite different legal
traditions - continental, Anglo-British and federal - all
three jurisdictions are based on common principles of
procedural fairness, mutual recognition of decisions,
independence of judicial control and support for inter-
national arbitration as a key mechanism for resolving
cross-border commercial disputes.

The results obtained during the research have
demonstrated: within the EU - a high level of integra-
tion of international legal assistance procedures thanks
to the operation of digital regulations; in the UK- the
stability of the arbitral environment and the effective-
ness of judicial control, which guarantees enforcement
of awards; in the USA - consistent case-law regarding
recognition of foreign arbitral awards. These exam-
ples confirmed that foreign legal systems create condi-
tions for effective protection of the property rights of
Ukrainian companies and for fair judicial consideration
of cross-border cases. At the same time, a number of
barriers remain relevant: high financial costs of court
and arbitral proceedings abroad, linguistic and cultural
differences, difficulties in enforcing foreign court deci-
sions in Ukraine, and partial inconsistency of national
procedural legislation with international instruments.
Overcoming these barriers requires improvement of
internal mechanisms for recognition and enforcement
of decisions, expansion of digital tools of international
legal assistance and enhancement of the professional
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AHoTauif. MeTolo cTaTTi 6yB aHas1i3 MexaHi3MiB MiXKHApOAHOI MPABOBOI JOMOMOTH, 110 3a0e3Me4yI0Th 3aXUCT
IpaB YKpaiHCbKHUX KOMIIAHIM y TpaHCKOPAOHHHUX rOCNOAAPCbKUX BiHOCHHAX. Y AoC/]i/»KeHHI BUKOPHUCTAHO
MDKJAUCUUILIIHADHUN TiAXiA, 10 NOeAHYE MNOPIBHAJBHO-NPABOBUM, CHCTEMHO-CTPYKTYPHHUH, ($opMasbHO-
IOpUAWYHUNA Ta KeMc-cTaZi MeToAd, Ha OCHOBI aHasizy MiXKHApoAHUX KOHBEHI[iH, akKTiB, yKpaiHCbKOTO
3aKOHOJIABCTBA Ta CyZ0BOi NpakTuku EBpomneicbkoro Coro3y, Benukoi bpurtanii Ta Cnony4yenux llTaTiB
AMepuku. Y pesyabTaTi [JOCHI[PKEHHsSI CUCTEMAaTH30BaHO TEOPETUKO-NpaBoBi 3acagu ¢yHKI[iOHyBaHHSA
IHCTUTYTy MiXKHApOJHOI IPaBOBOI JONOMOTH 6i3HECY fIK CTPYKTYPHOIO eJleMeHTY MiKHApOJHOI'0 NPUBATHOIO
IpaBa, 110 3abe3neyye peasisalilo MpaB Cy6’eKTiB rocnojapoBaHHA Y TPAaHCKOPAOHHUX cropax. BusiBiieHo, 110
HallioHa/IbHe 3aKOHO/aBCTBO YKpaiHM iMIIJIeMeHTYE Lii CTaHAapTH, 3abe3Meuyout ix epeKTHBHe 3aCTOCYBaHHA y
CynoBilt mpakTUl. Y npoueci aHani3y ysarajbHeHO II'ITb 6a30BUX IPUHIMIIIB Mi>)KHapOLHOI TPaBOBOI JOMIOMOTH —
B3aEMHOCTI, CyBepeHHOI pIiBHOCTi, moBarv /0 HaliOHaJbHOr0 MpaBa, NpolecyaJbHOI CHpaBeAJMBOCTI Ta
HeJWCKpUMiHaLil, iKi CIpUsAI0Tb 3HMKEHHIO TPaH3aKI[iHHUX BUTpAT 6i3Hecy U mifiBUIleHHIO J0BipU iHBeCTOpiB
Jl0 yKpaiHcbKoOl lopucaukiii. BctaHoB/IeHO, 1110 MpaBoBe cepefoBullle E€Bponeilcbkoro Coro3y 6asyeTbcsl Ha
yHidikoBaHUX i U poOBiZoBaHUX NpoLeAypax Mi>kHapoAHOI IPaBOBOI JOOMOTH, 1110 3a6e31e4y0Tb eJIeKTPOHHE
BpYy4YeHHsI JOKYMEHTIB i 0OMiH Zj0Ka3aMM MiX CyAaMU [Jep>kKaB-usieHiB. Y XOAi [LOC/Ii/KeHHS1 BCTAHOBJIEHO,
1o iHO3eMHI IOPUCAUKIiI JeMOHCTPYIOTh BHUCOKHM piBeHb Mepef0adyBaHOCTI Ta NpaBOBOi CTabilbHOCTI y
MUTAHHAX CYA0BOr0 KOHTPOJIIO 32 Mi>XXKHapoAHHUM apbiTpaxkeM. 3'fCOBaHO, 1J0 EBpoNelcbKa CyZ0Ba MpaKTUKa
JIOTPUMYETbCS KOHILeMNLii 0OMeXeHOro BTPyYaHHS Yy JAisAJbHICTh apb6iTpakHHMX TpUOYHaJIB, 110 CIpHUSAE
36epexeHHI0 aBTOHOMHOCTI ap6iTpaKHOro npolecy. B aHI10-aMeprKaHCbKi MoJiesti miATBEpKEHO TeHAeHIIi10
Jl0 TIOCJ/iIOBHOTO BUKOHAHHSA iHO3eMHHUX apOiTpakKHUX pillleHb, BKJIWOYHO 3 THUMH, 110 yXBaJleHi y cnopax 3a
y4yacTio iHO3eMHHUX Jlep>kaB, 32 YMOBH JIOTPUMaHHSA NpolecyaJbHUX CTaHAAPTIB Ta BUMOTI My6/1iYHOr0 MOPAAKY.
JlocniixkeHHs IOKa3aJslo, 10 iIHCTUTYTH CYA0BOT0 KOHTPOJIIO, IeP>KaBHOTO IMYyHITeTy Ta BU3HAHHS apOiTPaXKHUX
pillleHb y UUX MPAaBOBUX CUCTeMax QYHKIIOHYIOTb Y B3aEMOJOIIOBHIOIOUUH CIOCi6, 3a6e3mneuyoun 6ajaHCOBUMN
migxig MiXk cyBepeHHUMM iHTepecaMu Jiep>KaBU Ta MOTpeb6aMu MixkHapogHoro 6isHecy. OTpuMaHi pe3yabTaTu
MalTh NPUKJIaZHEe 3HaYeHHs [/ BJOCKOHAJIeHHS YKpailHCbKUX MexaHi3MiB Mi>kHapo/iHOI IpaBOBOi J0NOMOTH,
rapMoHisalii HaljioHa/IbHOT'0 3aKOHOJJABCTBA 3 EBPONENCbKMMH Ta aHIVIO-aMepPHUKAaHCbKUMU CTaHJapTaMu

Kntoyosi cnosa: mpouecyanbHi 6apepy BXOJy; eK3€KBaTypa; TPAHCKOPAOHHUN KOMepPUiMHUM Chip; CyAoBUM
KOHTPOJIb; BUKOHAHHS PillleHb
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