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Abstract. The exile of King Tarquinius Superbus was surprisingly quick and painless.
Although the King was the high priest, the other priests did not seek to challenge his exile, only
insisting on the need to save his life. Army commanders did not consider it a treason to move to the
side of the rebellious City. The senators, whose mission as elders was to uphold the traditions and way
of life of the community, not only did not hinder the revolution, but actually led it. All this indicates
that although the exile of the king was an unprecedented event in the history of early Rome, it did not
destroy the very model of the universe.

The Republic in Rome was established relatively easy precisely because the idea of a common
cause, which meant a collective interest in the prosperity of this new world, was laid down here from
the very beginning. The chosen (of the most worthy) kings were to effectively manage the «Roman
businessy, and as long as they coped with it, as long as they ensured the parity of interests of different
groups of society, its stable territorial growth and had the support of the gods, no problems arose.
Tarquinius Superbus violated an unspoken «social contract» for which he was removed. But this
removal did not lead to the cancellation of the contract itself (concluded between humans and gods),
and only to its modification.

Getting rid of royal power, which marked a break with the last elements of the traditional
world, put on the agenda the question of the need to develop a model that could legitimize the ideal
of'a common cause. This model is known as «Roman Republicy. In its political form, it is opposed to
the royal model, but in a worldview, it is a logical development of a Roman idea that has never been
associated with either the conception of the divine origin of power or the concept of absolute (and
hereditary) monarchy. The continuity between the royal and republican periods of Roman history was
expressed in the unity of the original patterns that determine the nature of the Roman idea. Roman
society was not formed «for the king» or even «for the gods». The kings and gods served as a means
of cementing the community, giving it a sacred nature; the latter, which expressed the concept of the
«universal priesthood» as a collective sacred principle, was also the basis of political doctrine. The
question of specific forms of government (whether the community will be headed by a lifetime elected
king, or magistrates who are elected for a limited time) is secondary.
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The idea of a collective interest in the success of the common cause was inherent in the Roman
project from the very beginning, just a new model allowed it (the project) to be implemented more
effectively, facilitating both the coming to power of the most capable members of the community and
ensuring the control of the people over the activities of the government.

Keywords: Romulus, Tarquinius Superbus, republic, monarchy, Roman community, king,
ancient Rome

Introduction. Ancient Rome. The superstate of antiquity, which grew out
of one city, became famous not only for record conquests. Roman law is rightly
considered a legal standard, Roman roads have survived their builders for several
centuries, the Roman language (Latin) for more than a thousand years after the
fall of Rome was used as the main language of science, religion, international
communication. Everywhere you look, there are unique achievements, and even if
the Romans borrowed something from outside (as they borrowed the idea of law
from the Greeks), they gave the borrowing a unique meaning, so there is no place to
talk about cultural plagiarism. Apparently, only in art and philosophy the Romans did
not surpass their teachers; in all other areas, they either produced the original forms
themselves, or developed other people’s ideas so creatively that the copies were not
worse, or even better than the originals.

But when we talk about Roman civilization, we usually mean its advanced state,
when the Roman genius was in the top league of cultural and historical players. The
initial period of Roman history — from the founding of the city to the establishment
of a republic in it — much less often attracts attention.

The latter is quite understandable, because reliable data on the events of that
time are scarce, and what Roman historians say is too similar to a collection of myths
and legends. This can be a problem for historians, as they have to solve the very
difficult task of discovering the true history of early Rome and separating it from
mythological strata, but from a philosophical point of view — as will be shown later
— it provides additional opportunities.

Analysis of recent research and publications. The history of early Rome
and its most prominent figures is known primarily from the works of Roman and
Greek authors such as Titus Livy, Dionysius of Halicarnassus and Plutarch. These
stories differ insignificantly, more differences in interpretations of the same events
and personalities.

For example, all three of these authors talk about the founding of the city by
Romulus and Remus, and there was a fight between the brothers, as a result of which
one of the founders died.

As for the further deification of Romulus, their interpretations differ. Although
Livy expressed moderate skepticism, he still believed that the actions of the first king
were quite compatible with both the belief in his divine origin and his posthumous
worship. (Livy, 1967, p. 57). Dionysius expresses doubts for moral reasons, noting
that the deity is incapable of an act unworthy of his blessed nature (Dionysius of
Halicarnassus, 1960, pp. 473—475). A graduate of the Platonic Academy, Plutarch
believed that the complete denial of the divine principle in valor — blasphemy and
meanness, and the mixing of earthly and heavenly —stupidity. Man cannot ascend
to heaven and become a god; divine bliss can be achieved by her soul, though not
immediately. However, the gods may well be involved in human affairs. As for
Romulus, Plutarch said: « We should not be incredulous when we see what a poet
fortune sometimes is, and when we reflect that the Roman state would not have
attained to its present power, had it not been of a divine origin, and one which was
attended by great marvels» (Plutarch, 1967, p. 113).

However, no matter how these and later authors of Romulus themselves assessed
it, none of them had any doubts about its historicity. And only in the XIX century
historians not only criticized the authenticity of some elements of the biography of
the first Roman king, but also questioned the very fact of its existence. Yes, Theodore
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Mommsen argued that the whole legend of the founding of Rome belongs to the
category of not very witty fiction (Momm3en, 1997, p. 61).

Mommsen’s approach became decisive for subsequent historians, most of
whom consider Romulus a mythological character. (Cornell, 1995; Momigliano,
1990; Rodriguez—Mayorgas, 2010; Wiseman, 1995). As Mary Byrd noted, it was
not Romulus who gave the city its name, but rather its name derived from the name
of the city; therefore, Romulus is the archetypal «Mr. Rome» (Beard, 2015, chap.
2). However, there are researchers who hold the opposite view, considering Romulus
and Remus to be historical figures — the founders of Rome; probably the most famous
among them is the Italian archaecologist Andrea Karandini (Carandini, 2011).

Thus, we have before us two versions of early Roman history: chronicle—
legendary and scientific—critical. Roman and Greek historians have insisted that Rome
was founded by vagrants, vagrants, runaway slaves, adventurers, and other marginals
who, led by Romulus, created a city out of thin air. According to Mommzen, the place
was not empty, that for a long time there lived communities formed around families,
each of which had its own patriarchs, and the city emerged as a result of a long
process of unification (sometimes peaceful, sometimes — military) of these families,
whose heads became senators, and members — patricians. Accordingly, for the first
version the role of the founder was key, for the second — no, because there was no
founder in the literal sense. It is likely that the history of Rome was fabricated and
Romulus never existed, but we are not researching Roman history, but the Roman
idea, so for us the historicity of the first king (as well as the historicity of other
figures of early Roman history) is not fundamental. Even if it is irrefutably proven
that Romulus is the fruit of a legend, will this information affect our perception of
Roman civilization, will it force us to reconsider its contribution to the historical
experience of mankind? We do not think so. What matters is not whether she was
physically a person with that name and whether she did everything that tradition
ascribes to her. An important result, in this case — civilization. And this civilization
tied its history and its name to Romulus.

Modern historians question the authenticity of subsequent events in early
Roman history up to the exile of Tarquinius; this will be discussed later. But for
Roman civilization itself, they were perceived as a reality that was not just a story,
but a guide to action and a means of identification. Therefore, it is important for us
not so much the circumstances under which the Tarquinius lost his power, but that
the future generations of conquerors of the world anderstand the uprising against him
as a noble and just cause.

The purpose of our article is to clarify the place of imperial power in the
evolution of the meanings of Roman civilization.

Formulation of the main material. Baron Ch. L. Montesquieu (2002)
considered one of the reasons for the prosperity of Rome that all its kings were great
people (p. 262). Perhaps this is an exaggeration, but if the known images of the first
seven Roman rulers at least partially correspond to the personalities of real people,
we must admit that the Romans were lucky to have such kings because each of them
made a significant contribution not only to community life, but also to development
of appropriate worldview strategies; even a negative experience came in handy for
the Romans.

There are many examples in history of how a certain action, beginning with
great pathos and attracting huge masses of people at first (and even more of them
simply dragging them into its orbit) ended quietly and modestly in a short time. Many
societies that had high expectations were scattered by the wind of historical changes,
many peoples who commanded respect or terrified their neighbors, disappeared.
Some cities, radiating power and wealth, turned into building material for some
tiny settlement, which surprises travelers with the discrepancy between the former
greatness and the current miserable state, and some cities disappeared from the map
in the darkness of oblivion waiting for their Heinrich Schliemann.
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Romulus’ ambitious project had every chance to collapse, resulting in something
quite ordinary, with the death (disappearance) of its charismatic and extremely active
author. Romulus actually started a social mechanism from scratch, but he did not
set the goal of giving it some spiritual unity. This task was solved by his successor
Numa Pompilius (715-673/72 BC), who carried out some administrative reforms,
developed a new calendar, and so on; he was the only king during whose reign the
Romans were at peace.

But, perhaps, the main merit of Numa Pompilius was to establish a state cult.
The significance of this measure is difficult to overestimate, because religion was the
only form of ideology that could unite society. Numa was a reformer, not a prophet,
he did not invent a new religion and did not leave behind a revelation. He organized
and brought into unity the existing Latin, Sabine and other cults, which formed the
basis for the further evolution of the Roman religious system. The Roman patriotism
in question stems from the awareness of citizens of their sacred duty to protect
common altars. We can say that if Romulus created a community, then the second
king gave it spiritual integrity.

The third Roman king, Tullus Hostilius, became famous for his military actions,
the expansion of Rome’s borders, and doubling of its population. Ancus Marcius, the
fourth king, made efforts to develop agriculture, handicrafts and trade; in peacefulness
he was similar to Numa Pompilius, but at the same time waged successful wars on
the neighbors who encroached on the territory of the Roman state. Under the fifth
king, Lucius Tarquinius Priscus (Tarquin the Elder), Rome finally became the leader
of the Latin League, the Temple of Capitoline Jupiter, the circus, and the sewage
system (Cloaca Maxima, which is still partially functioning today) were built.

Servius Tullius, the sixth king, carried out centuriate and monetary reforms,
promoted the welfare of society, redeemed the poor from slavery, and so on. He
also passed a law that made the plebeians citizens and established other principles
of military service; by granting Roman citizenship to the plebeians, Servius Tullius
solved the problem not only of the unity of the community, but also of replenishing
the army.

Since before Servius only patricians were considered citizens, it is only natural
that the people’s assembly — the Curiate Assemblies — was a meeting of patricians.
Since the plebeians also have now become citizens, it would be natural to allow
them to discuss and make political decisions. However, if all citizens have the same
political rights, the voice of the most prominent, noble and deserving will inevitably
drown in the cries of blacks. At the same time, if plebeians are not granted political
rights, it is difficult to demand that they respect laws they have not discussed or
passed.

The king resorted to a trick. By endowing all citizens with political rights, he
turned these rights into an empty formality by dividing them according to property
qualification. All citizens were divided into seven classes, and the first, consisting of
those who had one hundred thousand pounds of copper, received 98 votes, and all the
other six classes — only 95 votes in total (Gibbon, 2008, p. 19). Thus, every citizen
could please his selfishness with the idea of participating in the solution of state
issues, but the actual power remained in the hands of the wealthy.

Lucius Tarquinius Superbus, the seventh and last king of Rome, was famous
for his successful conquests and extensive construction, and his tyranny and the
atrocities of his sons contributed to the Romans’ lasting immunity to royal power
and the establishment of a republic that would never be formally abolished.

In almost all ancient societies, the supreme power had a sacred nature, because
only through correlation with the higher reality did state institutions gain their
legitimacy. As is well known, forms of legitimation reflect the prevailing ideological
imperatives in society. While in most modern states the legitimation of power is more
or less associated with the idea of the expressed will of the people, in most ancient
societies it was associated with the idea of the sacred origin of the supreme bearer of
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power and/or his right to a sacred function. In some societies, the ruler was a god, in
some — a descendant of the gods, their chosen one, etc.

For the ancient leaders, the right to power was a religious issue, because
considered sacred? For example, the Japanese king, who has nominal power
and considerable authority in his society, and today is considered by many to be
a descendant of the goddess Amaterasu. And this applies not only to polytheistic
religions. The first Jewish king, Saul, according to the Bible, was chosen directly by
God and anointed by His prophet Samuel.

A similar situation arises with the election of Roman kings, although the
selection procedure itself is not entirely clear. As noted by A. M. Smorchkov (2021),
«... perhaps it was an informal proclamation of their leader by soldiers, which in
Roman practice corresponds to acclamatio (proclamation)» (p. 135). It is even
possible that their powers continued every year. The Roman year began on March 1.
On February 23, the Romans celebrated a holiday dedicated to Terminus, the god of
the boundaries, and this day was considered the last of the year, and the days from 24
to 28 February were additional (Smorchkov, 2021, p. 124). It was on February 24 that
there was a very specific holiday called Regifugium («King’s Escape»). The exact
meaning of this holiday is unknown, so today there are different interpretations and
different parallels with other cultures. Perhaps it was a symbolic act of termination of
royal powers with the subsequent reinstatement of the king'.

Be that as it may, the king’s power was elective, sole (though not absolute)
and lifelong (even if not legally, then in fact). Most scholars agree that it was sacred,
and the identity of kings was considered sacred by the Romans. Gaining power took
place through the inauguration procedure after the prior consent of the gods. Kings
were high priests, and their judicial decisions set precedents that had the force of
law. The cult of kings continued to operate with the establishment of the republic,
and their golden statues were on the Forum until the beginning of the V century. All
these facts allegedly clearly indicate the existence of the concept of the divine origin
of royal power.

However, the Roman political model of the tsarist period had significant
differences from most other ancient societies. Firstly, a hereditary monarchy was not
established in Rome, and therefore the divine sanction was not one—time, as in the
cases when the founder of the dynasty passed it on to his heirs; here each election
of the king required a new sanction. Secondly, the power of the Roman kings was
not absolute, because the main decisions concerning the life of the community were
made by the senate and the people’s assembly (comitia); some historians refer to it as
the power of a lifelong magistrate, whose activities were subject to customs and laws
(Kofanov, 2001, p. 18). Thirdly, the election of the king by the gods (Jupiter) was
not envisaged, but only their approval of the candidate elected by the senate and the
people of Rome. Thus, the initiative came from the community, not from the gods,
who only had to agree or reject this choice. Fourthly, the priests who ordained the
king were not themselves members of a closed caste, but only elected members of the
community to whom it trusted to deal/ with the gods. Fifthly, the Romans treated the
gods as patrons of the community, not as its leaders; the task of the kings (as later —
the republican magistrates) was not to fulfill the will of the gods, but only to maintain
peace with them (pax deorum). Therefore, I would venture to say that Roman society
was built on secular soil from the very begmmng, and that royal power was not
perceived by citizens as sacred, neither during its operation nor in subsequent epochs.

In general, when it comes to the sacredness of power, and even more so —about
its divine origin, it is implicitly supposed the existence of a certain worldview system
in which the supreme power is perceived by the subjects as a divine institution, and
its bearer — either as a god or as an instrument of higher powers. In any case, it is a

! The fact is that the annual cycle had legal significance for the Romans. It was believed that a thing
that a person disposes of for more than a year, becomes his own. This holiday could symbolize the fact that
although the king managed the affairs of the state, it did not become his «property».
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special figure that is obviously above «all others» due to the special ontological status
inherent in him as the «chosen one of the gods». Such vision of supreme power is
characteristic of ancient monarchies (among the few exceptions, perhaps, we can
name some Greek polises), for European medieval kingdoms, etc. Catholics attribute
these qualities (with some reservations) to the pope as the successor of the apostle
Peter and the vicar of the Son of God. To what extent were such ideas characteristic
of the ancient Romans?

The inauguration ceremony of the kings was clearly religious in nature, and
the role of the augurs themselves (hence the name of the ceremony) was to interpret
the will of gods, because the Romans needed to make sure of their consent. Romulus
was the first to undergo this procedure, which can be seen as a confirmation of the
idea of the sacred nature of royal power in ancient Rome, because it was the gods in
the person of Jupiter who allowed him to lead the community.

But let us not jump to conclusions. The fact that Romulus became the king is
quite natural, because he was the one who initiated the founding of the City, and it
was he who was generally recognized leader of the emerging community. It is hard
to believe that the passionaries who flocked to him from all over Italy could take his
divine patent seriously. Romulus promised (and gave) them opportunities that they
would be deprived of while remaining in their usual environment. His popularity is
because many people bet on his project, and this bet played out. Even a natural sense
of gratitude required special respect for him, as it did later for his memory.

However, the deification of Romulus hardly influenced the attitude of the
Romans to the royal power itself, because if they believed that the latter is a necessary
element of the divine world order, then immediately after the disappearance of
Romulus, the gods would be offered a new king. This did not happen. Throughout the
year, the place left by the divine Romulus was vacant. The city was ruled by senators,
who divided the royal powers by lot for 5 days (according to other sources — even for
one day). Such «five days» could satisfy the ambitions of the City’s fathers, many of
them were given the opportunity to «be kings», but the apparent ineffectiveness of
such short-term governments forced them to abandon this practice. I would like to
emphasize that it was not religious reasons that forced them to return to the institution
of the monarchy, but quite practical (even technical) considerations.

Romulus himself was not a senator, he stood at the origins of the community
and was as if over the process. But after his death (ascension?) the problem of
supreme power arose in full growth. Since Romulus left no male descendants (and
only a man—warrior could be the leader of the community), it would be logical to
expect one of the senators to succeed him. But the senators of the tsarist era are the
heads of patrician families. Apart from the «five days» of the interregnum, none
of these patriarchs could claim royal power, because if a senator became king, his
family would automatically gain an advantage over the others. Therefore, kings were
not senators; moreover, they were not even patricians.

The latter circumstance seems impressive only at first glance. Patrician is a
member of the family, and if he became king, there would be legal difficulties. It
would turn out that as a king, he had supreme power, but at the same time, he would
be in full subordination to one of the senators — the head of his family. This would not
only lead to the rise of one of the families, but also make very uncertain the status of
the senator from whose family the king came. The fact that the senators did not dare
to elect a king for a whole year after Romulus’ death is explained, it seems to me,
not so much by their personal ambitions as by the difficult problem of «where to get
a king?». Senators did not fit for such a role, patricians — even more so. Since only
patricians were considered citizens of Rome, only non—citizens could be proclaimed
kings. That was strange, but there was no other way. The Conscript Fathers were
faced with the need to make a difficult decision, and inviting Numa Pompilius, a
Sabine ally («so that no one would be offended», according to Livius), was very wise.

The principle of «king—outsider» continued to operate. Ancus Marcius was
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the grandson of the Sabine Numa, both Tarquiniuses came from an Etruscan—Greek
family, Servius was a native of the Corniculus destroyed by the Romans. Only Tullus
Hostilius, who was the grandson of Hostius Hostilius, a soldier of Romulus, had
Roman roots, but the details of the biography of both of these Hostiliuses and their
historicity remain in great question.

Romulus at his inauguration, commanded that the community not make anyone
king without the consent of the gods. And the Romans did ask for their consent, but
at first they decided on the candidate. However, the last two kings — Servius Tullius
and Tarquinius Superbus — did not have this formal divine mandate, although only
the last of them was perceived as a usurper, and the reasons for this were by no
means religious. The reign of Tarquinius Superbus is considered by the tradition as
usurpation since his power was not approved by the people; in addition, the last
Roman king created a regime of personal tyranny, significantly reduced the senate
by the supporters of his predecessor and tried to convene it as rarely as possible. This
was one of the reasons for his exile.

It can be concluded that the sacredness of royal power was only secondly
associated with divine sanction, and firstly with the choice of the community, which
endued the leader with the sacred authority to communicate with the gods. Even
if the king did not have a good relationship with Jupiter (as in the case of Tullus
Hostilius?), even if the king «forgot» to ask the gods about his assignment (as Servius
Tullius), it did not particularly affect the attitude to the king and his memory, did not
abolish the sacred nature of the fact of his recognition by the community, especially
if he had merits to it. Thus, already in the tsarist period, a feature characteristic of
all Roman history was formed. The sacred nature was inherent not in the bearer of
supreme power, nor even in the position he held, but in the community (civitas) and
its choice; the deification of kings, as well as later kings, was not the decision of
Jupiter and his colleagues, but the realization by the community of its sacred powers.

One of the favorite topics of philosophy of history is the problem of the role
of the individual in the historical process. When it comes to a person who changed
the course of history, we mean, as a rule, a «great person» — a prominent legislator,
reformer, military leader, thinker or prophet. Upon closer examination, it turns out
that not only prominent philanthropists of mankind, but also «great villains» are
responsible for large—scale changes; however, the difference between the first and
the second is often very conditional.

Be that as it may, «great personalities» are opposed to the «masses of the
people», and already in such a problematic field a discourse unfolds which is devoted
to the degree of historical freedom of the former and the creative possibilities of
the latter. But many of the great events that have significantly changed the course
of history have nothing to do with the activities of individuals who, for one reason
or another, could be called «great». Due to more or less accidental circumstances,
individuals who are quite ordinary sometimes play the historical role.

The transition to republican rule in Rome refers to such events. The key figure
who caused a chain reaction of only partially controlled events was Lucius Tarquinius
Superbus (534-509 BC) — not that ordinary, but not a great person.

The beginning of the reign of Tarquinius Superbus was marked by the
assassination of his predecessor, whose plebeian reforms set a patriciate against him
and cost him the support of the senate. By the way, Servius Tullius was removed
only on the second attempt, because at first Tarquinius’ plans were thwarted by the
people, who stood up for their beloved king for obvious reasons. Lucius Tarquinius
worked on the errors and the next time he dared to take radical action at a time when
the people were busy in the fields. He convened a senate and proclaimed himself

2 Although this ruler had the mandate of the gods, in his fascination with the policy of
conquest, he paid little attention to religious ceremonies, for which he was wiped out by the
lightning of Jupiter. However, the wrath of the supreme god, having shortened the reign of the third
king, did not affect the veneration of those whose merits to the community were obvious.
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king. When Servius appeared before the curia to drive out the imposter, Tarquinius
threw him down the stairs to a stone platform, and his supporters killed the monarch.

The senators initially welcomed the change of ruler (they approved him for the
post, without a vote in the people’s comitia), but the new king did not think to share
power with them, surrounding himself with favorites and establishing a regime of
unlimited sole power. As a result, Tarquinius Superbus managed to set against him all
the segments of people. The last straw for the Romans was the rape of Sextus (one of
Tarquinius’ sons), the beautiful and virtuous matron Lucretia, the wife of Tarquinius
Collatinus, who unable to bear the shame stabbed herself. Outraged citizens, led
by relatives of Lucretia, revolted against the king. It was successful. A spontaneous
wrath prompted the Romans to close the gates of the city to their king, who was on
a military mission at the time, and the army that accompanied him decided to leave
their commander—in—chief and side with the people.

Supporters of Tarquinius Superbus tried to organize a royalist coup, but were
quickly exposed and demonstratively punished (one of the republican leaders, Lucius
Junius Brutus, who had by then become consul, was forced to execute two of his
own sons, participants in the uprising). In order to avoid an audit of the republican
government, all senators took an oath of allegiance to the people.

When the former king realized that he no longer had enough support in Rome
itself, he found nothing better than to turn to his colleagues for help, convincing them
that the Romans would try to extend republican forms of government to all of Italy.
By instigation of Tarquinius, Lars Porsena (king of the Etruscan city of Clusium)
moved his troops to Rome, winning a number of victories and even approaching
the City. However, the courage of its defenders embarrassed the foreign monarch.
According to legend, the patrician young man Mucius crept into the Porsena’s tent
with the intention of killing him, but by mistake he took the life of his scribe. When
he was captured, he said he was just one of 300 young men who had sworn to kill the
occupier leader at the cost of their own lives. To confirm his determination, Mucius
reached out his right hand to the fire and held it there until it was charred. This fact
impressed Porsena so much that he released the young man (later named Scaevola
— left-handed), preferring a peace treaty with the Romans. Tarquinius Superbus
himself died in exile in 495 BC. In general, this is how it all ended (Cornell, 1995,
pp- 215-217). If we talk about the level of events, this is something like the repubhc
in Rome was established.

Now let us analyze this story.

The reason for the overthrow of the king was Lucretia’s rape by Sextus, and
some researchers emphasize it, comparing this plot with analogues in the Greek
tradition, or considering it as a sacred ritual in which something went wrong, or as
an arena of political intrigue, etc. An overview of the relevant reconstructions can be
found in the article by Alexander Koptev (2009). Some versions are quite interesting,
but it does not seem to me that rituals played a paramount role here. They play the
role of ideological support for the system existing in this society and at this moment,
but it is hard to believe that they are able to radically change the system itself.

There is also a version that King Lars Porsena (Porsenna) actually captured
Rome, forcing Tarquinius Superbus to flee. Porsena, who sought to strengthen his
position in Latium, imposed an unfavorable and humlhatmg treaty on the Romans,
and after a while, when the Romans managed to free themselves from the power of
a foreign conqueror, and royal power was abolished, they decided to «forget» about
this humiliating episode of their history, inventing a plot with both the expulsion of
Tarquinius and the heroic struggle against Porsena (Forsythe, 2005, pp. 148—149).
This version is also not without interest, but its main disadvantage is that it, like
the previous ones, is based more on the conjectures of modern researchers than on
historically recorded facts.

But to what extent can the official version expounded by Titus Livius and other
ancient authors be considered a «fact?» Concerning the tsarist period of Roman
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history, there is not much information that could rightly be considered established
facts. However, the historiographical tradition is in itself a fact of the spiritual life,
and this fact reflected a concept that the Romans themselves accepted as truth,
recognizing it plausible. The research of historians may force us to reconsider existing
reconstructions of empirical facts, but it is unable to influence the facts of spiritual
life, which are the interpretation of experience, in this case — the historical one. If
generations of Romans believed that Tarquinius Superbus was exiled by outraged
citizens, and Porsena was his ally, then even if this was not the case, these newly
discovered circumstances will in no way erase from the minds of the Romans what
they believed to be true, and most importantly — further actions, which were based on
the corresponding picture of the world.

Any political structure has some margin of stability, which determines not only
its ability to respond effectively to the challenges of history, but also the inertia of
social mechanics. It is important to believe that the establishment of the republic
is caused only by the reaction to the willfulness of the king and the adventures of
his sons. Even if the personality of Tarquinius Superbus caused such a negative in
society that getting rid of his tyranny was perceived as a benefit, the need to expel the
king does not imply the need to change the form of government.

Guy Bradley notes that the Roman Revolution was similar to a palace coup,
as the overthrow of the regime was led by members of the royal family: Tarquinius
Collatin was a cousin of Tarquinius Superbus, and Junius Brutus was his nephew.
(Bradley, 2020, p. 132). From the outside, this may seem like something, but palace
coups are usually aimed at changing the owner of the palace, not changing the form
of ownership of the palace.

But the Roman Revolution was hardly a pre—arranged project. There is no
reliable information about anti-royalist societies that would prepare public opinion,
conduct propaganda, collect weapons and recruit supporters. If there were any
opposition structures, we should not talk about their strength and organization.
During the Roman Revolution, many factors were intertwined, which led to the
general opinion: the Romans no longer wanted to live the old way. And it was not
about replacing the «bad» king with «good», but about a complete reset of power.

In the ancient world there were many examples of uprisings against unpopular
kings, cabals against them, coups and even assassinations. Nobody, I think, keeps
such statistics, but in any case, this number must be quite significant. As for the cases
when dissatisfaction with the monarch led to the abolition of the monarchy, you can
count on your fingers. Even long training and favorable conditions did not guarantee
the success of the Republicans, because it is much easier to kill a monarch than to
destroy the monarchical idea.

In Rome, however, everything happened quickly and almost bloodlessly. It
took Titus Livius only a few pages to describe the events starting from the rape and
suicide of Lucretia to the exile of the king (Livy, 1967, pp. 201-209). There are no
traces of a serious ideological struggle. We can say that in Rome there were not even
royalists as such, that is, there were no ideological supporters of the royal power, but
a few supporters of Tarquinius himself. Although the king was the high priest, other
priests did not try to challenge his exile, only insisting on the need to save his life.
Army commanders did not consider it a treason to move to the side of the rebellious
City; on the contrary, the army fought desperately against foreigners who tried to
regain power to Tarquinius. The senators, whose mission as elders was to uphold the
traditions and way of life of the community, not only did not hinder the revolution,
but actually led it.

All this indicates that although the exile of the king was an unprecedented event
in the history of early Rome, it did not destroy the very model of the universe. Society
did not disintegrate or even restructure: patricians remained patricians, plebeians —
plebeians, and so on. They had to make only the necessary amendments (political,
legal and religious) in the form of society functioning. One detail was removed from

ISSN 2786-491X (Print) 13



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

the top, but the pyramid remained standing. Therefore, this detail (I am not talking
personally about Lucius Tarquinius Superbus, but about the royal power in Rome in
general) was not system—forming, so its elimination did not become a catastrophe for
society and did not blow the brains of a completely religious «average Roman» who
surprisingly easily adopted the republican paradigm.

But what about the prevailing among historians theory of the sacred nature
of royal power in Rome? It seems to me that if for two and a half centuries the
Romans were instilled with the idea that the king is a necessary element of the divine
universe, that it is his connections with the gods ensure the order and prosperity of
the state, that he has a special mandate from Jupiter (Halapsis, 2014), how would
they immediately (in a few years) completely change their views? Even when it
came to the need to expel the «bad» king, the Romans would immediately fill the
vacancy with a «good» candidate (for example, someone like Servius Tullius). If
royal power had a sacred (that is, worldview) significance, the Romans would not
have abandoned the institution of kings, especially unexpectedly.

Apparently, in their minds this institution did not play such an important
religious role with which modern researchers endow it. When kings lost their
moral authority, their functions (including sacred ones) were transferred to elected
magistrates, and no one saw this as a problem. I have already mentioned that within
a year after the disappearance of Romulus (either he was assassinated, which the
people accused the patricians of, or ascended to heaven, as the patricians themselves
insisted) and the election of Numa Pompilius, the Romans did without kings. The
world did not collapse during this year; in fact, this year was the first attempt at
republican rule. That is, the idea that the Roman state could cope without kings, did
not appear in 509 BC, but much earlier.

Thus, the Roman model of the world was never tied with the king, so his exile
did not require a radical review of the model itself. The king was neither the vicar of
the gods nor their protege. The monarch was the leader of the community to whom it
(not Jupiter) gave power, including in the religious sphere. Given that the community
chose its own leader itself (and Jupiter only approved him) and endowed him with
powers, it is natural that it was able to revoke these powers from a leader who has
lost confidence, and generally change the approach to determining its leaders. This
seemed obvious, so the exile of Tarquinius Superbus did not provoke religious
protests. The absence of ideological struggle between the royalists (monarchists)
and the republicans, relatively rapid and painless establishment of the republic
confirm the thesis of the secular nature of the institution of royal power in the Roman
community. Because the community itself is sacred, it determines those who are
entrusted with communicating with the gods on its behalf, as well as the procedure
for their appointment.

Conclusions. The Romans saw themselves as a community of equals, managed
only by the most worthy, who proved it by their personal qualities, not the antiquity
of the family and the right of inheritance. The Republic in Rome was established
relatively easy precisely because the idea of a common cause, which meant a
collective interest in the prosperity of this new world, was laid down here from the
very beginning. The chosen (of the most worthy) kings were to effectively manage
the «Roman business» in civil, military and religious aspects and as long as they
coped with it, as long as they ensured the parity of interests of different groups of
society, its stable territorial growth and had the support of the gods, no problems
arose. When doubts about the effectiveness of the royal power arose, it was simply
replaced by another form of government, but the principle of community itself (and
the idea of a common cause that was at its core) remained intact. Tarquinius Superbus
violated an unspoken «social contract» for which he was removed. But this removal
did not lead to the cancellation of the contract itself (concluded between humans and
gods), and only to its modification.

Getting rid of royal power, which marked a break with the last elements of

14 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

the traditional world, put on the agenda the question of the need to develop a model
that could legitimize the ideal of a common cause. This model is known as «Roman
Republicy. In its political form, it is opposed to the royal model, but in a worldview,
it is a logical development of a Roman idea that has never been associated with
either the conception of the divine origin of power or the concept of absolute (and
hereditary) monarchy. The continuity between the royal and republican periods of
Roman history was expressed in the unity of the original patterns that determine the
nature of the Roman idea. Roman society was not formed «for the king» or even
«for the gods». The kings and gods served as a means of cementing the community,
giving it a sacred nature; the latter, which expressed the concept of the «universal
priesthood» as a collective sacred principle, was also the basis of political doctrine.
The question of specific forms of government (whether the community will be
headed by a lifetime elected king, or magistrates who are elected for a limited time)
is secondary. The idea of a collective interest in the success of the common cause was
inherent in the Roman project from the very beginning, just a new model allowed
it (the project) to be implemented more effectively, facilitating both the coming to
power of the most capable members of the community and ensuring the control of
the people over the activities of the government.

Although the idea of a common cause, born of awareness of common destiny
and common interest, originated in the first settlers, it is somewhat opposed by another
trend, which was genetically related to pre—Roman history, and which consisted of
the idea of the state as a matter solely «noble». Does the plebs have a relationship
with the state, can he influence government decisions, is he part of the community?
The second last Roman king gave an affirmative answer to these questions, and it was
decisive for the further development of this unique civilizational project. Therefore,
it seems to me that the reforms of Servius Tullius, who introduced the plebeians
into the Roman community, were much more important to the Roman worldview
than the establishment of a republic. After all, forms of government are fleeting, as
demonstrated by the following events that historians associate with the imperial era.
The power vertical and the methods of its formation are, of course, important, but the
worldview issues related to collective identity are much more important.

It is possible (and probable) that the initiators of the establishment of the
republic dreamed of a transition from a monarchical to an aristocratic model of
power, but these plans (if they existed) were not destined to be fully realized. Since
both patricians and plebeians are citizens, the state is a common cause not only of the
former, but also of the latter. Of course, class partitioning remained, but it was not
impenetrable.

In addition, we must not forget about the evolutionary transformations of the
very principle of aristocracy. For medieval Europe, the nobility of origin automatically
gave the right to power and privileges, regardless of the identity of the person who
claimed this power and privileges. For the Romans (as well as for the Greeks) noble
origin was not so much a right as a responsibility. Power in Roman society was not
property and could not be inherited. Even royal power was not seen as property;
moreover, it was not the property of the empires of the republican magistrates, being
legally limited in time. Therefore, the son of the consul could be respected by citizens
for the merits of his father, but in itself this did not give him the right to consular post.
Imperium was not inherited, the community itself determined the persons worthy
of being its (temporary) bearer. And not only representatives of ancient and noble
families could be worthy.

The participation of plebeians in the second board of the Decemvirs, their
gradual admission to other (ordinary and extraordinary) magistrates (including
magistrates of consul and dictator), the abolition of restrictions on marriages between
patricians and plebeians, «reconciliation of the gods», etc., testified to the formation
of corporate statehood. For the Romans, a republic is not so much a form of political
system as a model of society in which every citizen felt like a member of one team.
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Of course, neither the reforms of Servius Tullius nor the establishment of the
republic are explained by chance or a simple coincidence. The very idea of a republic
is implicitly present in the tsarist period as an inviolable maxim. Roman kings were
not autocrats, in their activities they were forced to take into account the views of the
community.

The main thing was the community, not the king; when Tarquinius Superbus
«forgot» about it, he was quickly «reminded». Implicitly, the idea of a common
cause of patricians and plebeians was also present in the minds of citizens before the
reforms of Servius Tullius.

The foundations of statehood laid by Romulus and his successors will be
used in the future. When the systems of principate and dominate will be formed,
these traditions of the Roman Empire will be reproduced, except for one essential
difference: the empire was a republican form of government, and therefore the
supreme bearer of power was not the ruler but the people of Rome. It is here that one
should look for the origins of the Roman idea, which is the ontological project of this
original civilization.
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Ouaekciii Xanancic, Anexcanapoc XaJjancic

BIJT MOHAPXII 1O PECITYBJIKH:
HAPCBKA BJIAJIA TA CIIIVIBHA CITPABA B CTAPOJABHBOMY PUMI

Awnoranis. Burnanus napst Tapksinist [oporo npoinnio Harnpouys MBHIKO Ta 0e300ITiCHO.
Xoua 11ap OyB BEpXOBHUM >KpeLeM, 1HIII XKpelli He HaMarajucs OCKap KyBaTH HOTO BUTHAHHS, JIUIIE
HATIOJIATABIIN Ha HEOOXiMHOCTI 30epekeHHS HOTO KHUTTSA. APMIHChKI KOMAaHIUPH HE BBaXKAllH 3a
3paay mepexia Ha 6ik moBcTanoro Micta. CeHaTopH, YHst MiCis IK CTapiHIINH NOJIATaNa y MiaTPUMII
TPaOUIlii 1 YKIaay KHUTTS TPOMAIH, HE JIUIIC HE MEPEIIKOHKAIN PEBOIONIT, ane i GpakTuyHo 11
ovosmun. Bee 11e cBiTYNTH PO Te, 1110 X04a BUTHAHHS 11aps 1 Oysio Oe3rpere/IeHTHIM BUIaIKOM B
icTopii panHbOTO PHMY, BOHO HE pyiHYBaJIO caMy MOJEIb CBITOOY/IOBH.

PecmyOmnika Tak BIOHOCHO JIETKO BCTaHOBWIIACSA y Pumi came Tomy, IO imest CIUTBHOT
CIIpaBH, i KOO PO3yMiJIacs KOJIEKTUBHA 3aI[iKaBIICHICTh Y MPOIBITaHHI IIHOTO HOBOTO CBIiTY, Oyna
3aKyaieHa TyT i3 camoro modarky. OOpaHi (3 HalJOCTOMHIMIMX) Hapi MOBUHHI OyIH €(QEKTHBHO
KepyBaTH «PUMCBKUM Oi3HECOM», 1 JIOKM BOHH 3 IIMM CIIPaBISUTUCS, JOKHM BOHH 3a0e3nedyBaliu
MApUTET IHTEPECIB PI3HUX TPYI CYCHIIBCTBA, HOTO CTAOLIBHUI TEPUTOPIaJbHUK PICT Ta MajH
MiATPUMKY OOTiB, TpobieM He BHHHKAN0. Koiam x B edekTMBHOCTI IApCHKOi Biaad BUHHKIH
CYMHIBH, il IPOCTO 3aMiHWJIM IHIIOI (OPMOIO TPABIIHHSI, ale caMm MPHUHIMI rpoMamn (1 imes
CIUTBHOI crpaBH, MO Oyia MOKJIaJeHa B HOTO OCHOBY) 3aJIMINHMBCA HEJOTOPKaHHWUM. TapkBiHii
Topanii mopymMB HETIaCHUN «CYCHIIBHUNA JOTOBip», 3a 1m0 i OyB BiACcTOpoHeHHH. Arne 1ie
BiJICTOPOHEHHSI HEe TIPU3BEJIO 10 CKACYBaHHS CaMOT0 JIOTOBOPY (YKIIaIEHOTO MIXK JIIOIBMH 1 0oramu),
a Jinie — 10 “Woro Moaudikarii.

[To36aBneHHst BiJg LApChbKOI BiIaaM, SKE 3HAMEHYBAJIO COOOI0 PO3PHB 3 OCTaHHIMH
eJIEMEHTaMHU TPaJULIHHOTO CBITY, TOCTABWIO HA TOPSIOK NCHHUH MUTAHHA HPO HEOOXITHICTDH
po3poOKkK Momeni, sika Moria O JeTiITUMI3yBaTd imean cminbHOI crmpaBu. Llg Momens Bimoma sk
«Pumcpka pecriyOrika». 3a XapakTepoMm MHOJITHYHUX (OPM BOHA IMPOTUCTABISETHCS LAPCHKIM
MojieNi, ajie B CBITOIVIJHOMY IJIaHI BOHA BHCTYIA€ JIOTIYHMUM PO3BUTKOM PUMCBHKOI ifei, sika
HIKOJIM He OyJia 1MoB’s13aHa Hi 3 YSIBJICHHSIM PO 00KEeCTBEHHE MOXOJDKEHHS BJIa/IU, Hi 3 KOHLETIIEIO
abcomroTHOI (Ta craakoBoi) MoHapxii. HacTymHicTs MiX HapcbkuMm 1 peciyOlliKaHCHKUMH
TepiolaMy PUMCBHKOI iCTOpii BHpajkajacs B €THOCTI BUXIHAX MATEPHIB, [0 BU3HAYAIOTH XapaKTep
PUMCBKO] i71ei. PuMCcBKe CycHibCTBO c(hopMyBaIocs He «IIi maps» 1 HaBiTh He «1ix ooriy. Llapi
1 Gorum CIyXuiu 3aco0aMy IIeMEHTYBAaHHS TPOMajH, HaJaHHS 1f CaKkpaJbHOTO XapakTepy; came
OCTaHHIH, 110 BUPAXKAB YSIBICHHS TIPO «3arajbHe CBSIIEHCTBOY SIK KOJIEKTHBHE CaKpaJbHEe HA4aJlo,
OyB TOKJIQICHU 1 B OCHOBY TOJIITHYHOT JOKTPHHU. [IUTaHHS PO KOHKPETHI GOPMH YIpaBIIiHHS
(un Oyzne Ha 4oJli TPOMAaM CTOSTH OOpaHW JOBIYHO LAp, YM MaricTpard, siki OOMpaloThes Ha
00Me)KEHUH 9ac) BUSIBISETHCS APYTOPSTHAM. [11es1 KOMEKTHBHOI 3aIiKaBICHOCTI B YCITIXy CITUTBHOT
cnpaBu Oyia BIacTHBA PUMCHKOMY IIPOEKTY 3 CaMOTO IMOYaTKy, IIPOCTO HOBA MOAENb J03BOISIA
oMy (TIPOEKTY) peanizoByBaTHCs OUTBII €(PEKTUBHO, CIIPHSIOYH SIK IIPUXOIY IO BTN HAHOLIBIT
3MIOHUX YICHIB TPOMaJIH, TakK 1 3a0e3MeUeHHI0 KOHTPOJTIO HAPOIy Ha ASUTBHICTIO YPSIY.

Knrouosi cnosa: Pomyn, Tapkesinit [opouil, pecnyonika, MOHApXis, pUMCbKA 2pomaoad, yap,
CmapooasHiti Pum.
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Abstract. In this article, the authors emphasize that the pandemic and quarantine measures
have brought the normal functioning of the world economy and the activities of many enterprises.
The tourism business and the hotel and restaurant sector, which have recently developed greatly,
have suffered from extensive losses and bankruptcies, a large number of restaurants and cafes have
been closed, and many people have lost their jobs and their income. Even large chains of hotels and
restaurants have suffered as well as other businesses.

The hotel and restaurant business was the first one that has to adapt quickly to changes caused
by the pandemic, to stablish work in new conditions and develop new directions and measures
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that will take the restaurant business out of the crisis. Given the current need to apply security
rules, and the need to comply with quarantine measures, it is necessary to use computer and digital
technologies that will help managers to attract new customers and earn extra income.

The authors propose to use such tools of crisis management of the restaurant business as:
technologicalization, online marketing and influencer — marketing, unique content. These activities
are necessary in order to pay new attention to the dishes and services offered by cafes and restaurants.
To restart this business in a modern way and with new tendencies, and to adapt to changes in the
changing environment and to quarantine measures.

To develop additional promotions and offer «economy», «standard» and «luxury» class
menu. To organize the fast, high-quality delivery to cafes and restaurants in modern conditions,
preferably free, it has become a great necessity and convenience in pandemic conditions; it will
attract additional consumers to the restaurant business.

In the modern market concept of restaurants in a pandemic, it is necessary considering not only
the factors that existed for many years, but also new additional factors in the hotel business, without
which it is now impossible to operate this business in a pandemic, it would be safe to provide services,
awareness of the service or product, in the use of digital technology by an institution that wants to get
more income and occupy a larger segment in this market of hotel and restaurant business.

The authors insist that in modern conditions, it is essential to take into account the laws of
competition; because now the consumer chooses a quality product or service at a better price, other
goods or services do not attract consumers.

Keywords: hotel and restaurant business areas of crisis management, online marketing,
influencer — marketing, unique content, new factors of work

Introduction. Presently, the whole world is in standby mode or impose, or
not impose another lockdown, or quarantine measures. Whether or not businesses
will work properly or everyone will work in a special regimen, and finally, how
to get out of the crisis caused by the COVID-19 virus pandemic. But there is no
time to wait, as we live now, we need to work, but with the new requirements
of society and time. It is necessary to adapt to all changes in the environment.
The economic downturn caused by the pandemic crisis has removed all businesses
from normal operation, so it is necessary to develop areas of crisis management for
the restaurant sector.

Analysis of recent research and publications. Scientists were engaged
in anticrisis management of hotel and restaurant business: M. Malska, S. Belous
(Malskaya. & Belous, 2020), O. Kravets, I. Samarina (Kravets & Samarina, 2017),
H. Munin (2008). However, in the conditions of quarantine measures, it is necessary to
change the work of such business, to introduce new technologies and directions.

The purpose of our article is to develop areas of crisis management for
restaurant business in modern conditions of quarantine measures.

Formulation of the main material. Due to the virus spread, a large number
of enterprises were closed, some enterprises went bankrupt, especially in the field
of transport, services and tourism. Catering and restaurant businesses are suffering
from huge losses around the world, and a large number of restaurants have closed.

People need somewhere to eat, and there are those, who want not just to
eat but enjoy what they eat and where. Unfortunately, the quarantine regime has
changed the conditions of the restaurant business, imposing restrictive measures
and the need to restructure business processes. This business around the world is
forced to adapt faster than all other areas.

If we were asked: «What changes are we ready to accept for our own safety,
safety of our health, health of our loved ones and our lives?», we would answer:
«for the radical changesy.

Therefore, what radical changes do we need for our life and leisure? The first
one is to reduce contact with other people, setting the right priorities for this need.
Second, to introduce measures that will improve the conditions of our life, work
and leisure. Third, to organize events that will make our life and rest better, brighter
and with an unforgettable experience.

Now information, computer and digital technologies have filled our space,
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without them the modern development is not possible, so the restaurant business
must also use these technologies, such as online marketing and influencer —
marketing, content and more.

The digital revolution has opened many new technological directions, transformations
are taking place in all spheres of life. The hotel and restaurant business is also undergoing
radical changes, for which factors such as mobility, comfort, creativity, environmental
friendliness, availability of additional services, health and safety are very important.

Digital marketing, e-marketing, and Internet marketing — in marketing
surveys based on electronic technologies. If the marketing is attracting and
retaining customers, the Internet marketing is attracting and retaining customers in
the Internet (E-marketing. Https://uk.wikipedia.org).

What do these technologies give us? Especially following quarantine measures,
most people go online, staying at home much more time they spend on phones, tablets,
computers and working remotely. Restaurateurs also need to pay more attention to
their websites, to advertise their establishment through social networks. It is possible
to conduct online presentations of new unique dishes (nano technologies), master
classes with famous chefs and confectioners, presentations and catering menus that
can be ordered at this establishment. With these measures it is possible to attract a large
number of new customers and earn extra income for the restaurant business.

Marketing impact (Eng. influencer marketing, influencer — marketing) — a way
to promote products or services through influencers. An influencer is a person, brand or
group of people who are able to influence the behavior and decisions of their audience.
The main principle of this type of marketing is native and unobtrusive communication
through recommendations (Marketing of influence. Https://uk.wikipedia.org).

However, restaurants, like any other business, are a complex system that is
influenced by many different factors, but their work is very much needed.

Restaurants play a very important role in human life. In addition to meeting
the physiological needs of nutrition, «going out» to the restaurant digs up an
important social function. A person needs not only to eat, but also to communicate.
Restaurants are one of the few places where all the senses work, which generate a
general sense of satisfaction (Tourism management. Restaurant business: basics of
functioning. Https://library.if.ua).

However, in today’s pandemic conditions, the market concept acquires new
additional factors in the functioning of the hotel business. Now for the successful
operation of an establishment the factors that created the philosophy of the restaurant
business, such as: the quality of food, menu, level of service, price, atmosphere,
management, location, are not enough.

Presently, they acquire special significance for the work of an establishment:
security of service provision, awareness of a service or a product, use of digital
technologies.

Nowadays, consumers who like to watch different Internet videos, more often
trust recommendations and opinion of leaders, famous athletes, actors, singers. If
your favorite singer has visited a particular establishment, and this establishment
has satisfied all his tastes, he will recommend this establishment to all his fans and
friends, and it will cause a large number of consumers. In addition, if a famous and
a favorite person held a wedding or birthday in this place, and a video of this event
has got into the Internet, on his page, then this restaurant is now in trend. In the near
future this restaurateur will be known for its events.

Since last year, the global market for influencer marketing has almost doubled.
The trust of consumers with the recommendations of opinion leaders reached
unprecedented figures: 92% more quickly believe blogger than in advertising
(Influencer marketing: how it works in Ukraine source: https://marketer.ua).

Currently, restaurateur and hoteliers began to produce more content in the
Internet, especially unique content. This is very important, because interesting
recipes, creative dishes, useful tips, as well as broadcasts from the city of the event,
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Modern market concept
in a pandemic
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Figure 1 — Modern market concept of restaurants in a pandemic
Sources: (Tourism management. Restaurant business: basics of functioning.
URL : https://library.if.ua) with the work of T. Charkina)

must meet the current real expectations and needs of service users.

Unique content is material that contains a unique and useful content load and
does not occur in exactly this form in the Internet (Content. URL : https:/termin.in.ua/).

Imagine that you are very familiar well with organizing the beautiful outbound
catering on holidays and weddings. Using your experience you can write a useful
article, which suggest own concept and experience of catering, offer it in various
cities for the event, tips on exclusive menu, life hacking and make conclusions.
If you tell about your famous confectioner and his unique products, you will get
even more bonuses. This article, which is based on your experience and personal
knowledge of this case, will be unique, which is considered the most valuable. This
content, which has a useful semantic load, will give the impression to users of these
services and connect them to your establishment, which will help to generate more
income for the restaurant business.

At the present time, in modern quarantine conditions, the delivery is a very
important factor in restaurant sector establishments. High-quality, fast resignation
is a step towards gaining new consumers in the restaurant sector. This requires
special attention in modern quarantine conditions; it has become a great necessity
and convenience, even at night. Now it is very difficult to choose a place at night
that will offer and deliver quality food, so delivery must be fast, and the food must
be brought at the right temperature in the right form.

During this time of fierce competition, a large number of entrepreneurs,
SMEs, offer consumers the same products or services. Consumers choose the
establishment that offers the best quality of goods and services for the same price.
Law and competition dictate their rules and conditions, one of the laws according
to which the world is an objective process of improving the quality of products,
services and reducing the unit price of goods or services. Competition law leads to
the leaching of low-quality expensive products from the market.
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When the companies’ heads forget that competition is a constant process of
managing entity for its competitive advantage in a competitive market to obtain
victory or achieve other goals in the fight against competitors for the pleasure of
objective and subjective needs, and cease to develop their competitive advantages,
or lose them, they have a risk to lose their business. Therefore, those who want
to stay in the hotel and restaurant business need to introduce constantly new
services, produce innovative products, introduce digital technologies and quickly
adapt to changes.

Nevertheless, we must remember that not only the restaurant business
is in a difficult situation, but also a large number of consumers, given the
economic, political, social crisis and the pandemic crisis. Therefore, except of
preparing healthy, high-quality food, you have to offer a variety of services,
additional promotions, various events, so that the customer can order it in your
restaurant or cafe.

There is another law of competition, the law of increasing human needs
(Economic law of growth of needs), in accordance with this law, the continuous
development of needs is the driving force of economic and spiritual progress of
mankind, which, in turn, stimulates the emergence of new and new needs, and
exclusive goods and services are about twice as fast as goods and services for
people with low income.

This means that now, in addition to increasing the number of types of goods
and services, variety of dishes, sophistication of dishes, it is time to change the
structure of consumer goods and services. In a pandemic, quarantine, it is necessary
not just to visit restaurants to eat and socialize with friends, but also provide a
qualitatively new format of safe staying in restaurant, enjoying a tasty, healthy
product and an additional range of services at this place. And it is not possible
without a variety of activities, marketing and skillful management. And these
measures must be designed for all segments of the population.

Many restaurateurs understand that some people are now ready, while others
are not able to buy expensive and delicious meals for extra money.

Restaurateurs can offer sales for family breakfast, lunches or dinners and
develop creative menus of «Economy», «Standard» and «Luxury» class, in these
conditions it is essential to think about the different levels of service consumers.
These menus can be posted on the restaurant’s website, for everyone to think about
the PR-move, to create content for better acquaintance.

Under quarantine, delivery will be at the expense of the establishment, and for
example, lunches for more than 6 people, with a discount of 10-15%, depending on
the number of people and on Sundays. For example, each Monday all customers of
the restaurant get a dessert as a gift from the chef. Or when more than 10 people order
a family dinner, they get a cake as a gift. All these events will also attract additional
customers. People will always be where they are valued, waited for and given gifts
and discounts. The more satisfied consumers, the more they will use the services of
this establishment, and the more income its owners receive.

And most important in modern conditions («On prevention of the spreading
of the acute respiratory disease COVID-19, caused by the crowns virus SARS
—CoV-2, in the territory of Ukraine», of 11.03.2020 nomber 211), when one
quarantine can replace another, and it can last a long time, there is a need to
arrange areas for eating so that you were kept a distance between guests, in the
summer dominated by outdoor cities and special sites using zoning. Verandas,
areas on the roof of the restaurant, areas with a winter garden or open balconies
with air circulation, special booths.

Conclusions. To overcome the manifestations of the systemic crisis in
the restaurant business in the context of digital transformations, the leading
management needs to ensure the implementation of advanced tools for crisis
management to ensure the financial stability of enterprises, and to intensify
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innovative transformations. Among the priority areas for the implementation, it
is worthy to highlight such tools of crisis management for restaurant business as:
technologicalization, online marketing and influencer — marketing, unique content
and offer a menu of «economy», «standard» and «luxury» class.
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HAIIPSIMA AHTUKPU30BOI TISIJIBHOCTI
MANPUEMCTB PECTOPAHHOI'O BI3BHECY

AHortanis. B naniii crarTi aBTOpM HaroJjoIylTh, 10 MaHIEMis Ta KapaHTHHHI 3aXOH
BUBEIM 3 HOPMJIBHOIO (YHKIIOHYBaHHS EKOHOMIKY BCBOTO CBITY Ta JiSUIBHICTH Oararbox
mignpuemctB. TypucTHYHUIT Oi3HEC Ta FOTENBHO — PECTOPaHHE TOCIIOAAPCTBO, SIKi B OCTAHHIH Jac
Iy’K€ PO3BHHYIH CBOIO IisUTBHICTH, 3a3HANH MacIITaOHUX 30MTKIB Ta OAHKPYTCTBA, 3aKPHIIACT
BeJIMKa KUTBKICTh PECTOPAHIB Ta KaB’ ApeHb, OaraTo Jroel BTpaTuiau pooodi micta Ta 1oxia. HasiTe
KPYIIHI MEpEeKi roTeNiB Ta PeCTOPaHiB MOCTPAXK/IAJIM HE MEHIIIE IHIIUX T IITPUEMCTB.

OmHMM 3 HepIIUX TOTEeNbHO-PECTOPaHHMN Oi3HEC 3MYIICHHH NIBHJKO aJanTyBaTHCS 0
3MiH, BUKJIIMKaHMX MaHJeMier0. BaxinBo HaslarognT poOOTy B HOBHX YMOBAX Ta pO3pOOMTH HOBI
HampsIMKH Ta 3aXOH, sKi BHBEAYTh 3 KPH30BOIO CTAaHY IJNPUEMCTBA PECTOPAHHOTO Oi3HECY.
BpaxoByroun cydacHy moTpeOy B 3aCTOCYBaHHI IpaBWII O€3MEeKH Ta HEOOXiTHICTh MOTPUMAaHHSI
KapaHTUHHHUX 3aXOAiB, HEOOXIZHO 3acTOCyBaTH KOMII'IOTEpHI Ta NH(POBI TEXHOJIOTII, fAKi
JIOTIOMOKYTh KEPIBHUKAM 3aKJIaIiB 3alyYUTH HOBHX KJII€HTIB Ta OTPUMATH JOAATKOBHUIT JOXi.

ABTOPH ITPOTIOHYIOTH BUKOPUCTATH TaKi IHCTPYMEHTH aHTHKPHU30BOTO YIPABIIIHHS PECTOPAHHOTO
Oi3Hecy, SIK: TEXHOJIOT13allisl, OH-JIJaiH MapKeTHHT Ta iH(IIOeHCEp — MAPKETHHI, YHIKaIbHII KOHTEHT. L1i
3aXO0/I{ OTPIOHI JUTs TOro, 00 IT0-HOBOMY 3BEpHYTH YBary Ha CTPaBH Ta MOCIYTH, IO HPOIOHYIOTh
KaB’sipHI Ta pectopaHd. [lo-cydacHOMy Ta 3 HOBMMHM TEHICHIIISIMH TIEpE3aIyCTHTH Iiei Oi3HeC Ta
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a/IanTyBaTHCS J10 3MiH MIHJIMBOTO CEPE/IOBHIIA Ta JI0 KAPAHTHHHHX 3aXOJIiB.

JlonaTkoBO po3pOOUTH aKIiifHI MPOTO3UILii, Ta 3aIPOTIOHYBATH MEHIO KJIACiB «CKOHOMY,
«CTAaHZAPT», «ITIOKC». OOOB’ I3KOBO KaB’ IpHAM Ta pECTOPaHAM B Cy4aCHHUX YMOBAaX OpPTaHi3yBaTH
IIBUIKY, IKICHY I0CTaBKY, 0a’kaHO O€30IUIaTHY, 1€ CTaJI0 BETUKOIO HEOOX1AHICTIO Ta 3pYUYHICTIO
B yMOBax MaHaeMii, e 1ie l'IpI/IBa6I/ITI> JTIOaTKOBUX CIIOXKUBAYiB pecTopaHHoro Oi3HeCy.

A Takox B cyqacmn PUHKOBIM KOHIENIIiT po6om peCTopamB B yMOBax NaHJeMii,
BpaxyBaTH He TUIBKM Ti (AaKTOpH, IO sy Oararo pokiB, ane i HOBI J0AATKOBI (axTopu
(yHKIIOHYBaHHS TOTEIBHOTrO Oi3Hecy, 0e3 SIKMX 3apa3 MPOCTO HEMOXKJIMBE (YHKIIOHYBAHHS
boro Oi3HEeCy B yMOBax MaHeMii: e 6e3meka HalaHHs TIOCIIYTH, iHPOPMOBaHICTh PO MOCIYTY
a00 TOBap, BUKOPUCTAHHS IIU(POBUX TEXHOJIOTIH 3aKJIaJ0M, 1110 X04Y€ OTPUMATH OiTBIIHI JOXiT
Ta 3aiiMaTH OUTBIINN CETMEHT Ha JaHOMY PHHKY TOTEJIBHO-PECTOPAHHOTO Oi3HECY.

ABTOpI/l HAMOJNATAI0Th, 1O B CYYaCHUX YMOBaX BKpail HEOOXiJJHO BpaxyBaTu 3aKOHH
KOHKypeHuu TOMY IO 3apa3 CIIOKMBad OOHMpae sSKiCHUH TOBap abo Tociyry 3a OUTBII BUTIIHY
IiHY, 1HII TOBapH YM MOCIYTH HE MPUBAOIIOIOTH CIIOKUBAYIB.

Knrouosi cnoea: comenvno-pecmopannuti oiznec, Hanpsamu aHmMuKpu308020 MEHEOHCMEHNY,
OHIAUH MapKemuHe, iH@II0eHcep — MapKemune, VHIKAIbHUuli KOHmeHm, Ho8i ¢akmopu pobomu
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MODELING ECONOMIC COMPONENT OF NATIONAL SECURITY

Abstract. The national economic security is a complex and multilevel structure. In addition,
it is an integral characteristic of the state of the economic system, since the system includes a number
of subsystems — the most important, interconnected structural components of economic security,
reflecting the functioning of the economy separate sectors. The main task of the state is to ensure
a guaranteed level of security for all its constituent components, including methods of neutralizing
the negative impact of internal and external threats. The dynamics of such macroeconomic
indicators as: gross domestic product, inflation, money supply have been investigated. The volume
and level of expenditures on national defense financing are analyzed, which testify to the provision
of the necessary conditions for the country’s defense capability. An integral index of the country’s
economic security has been constructed and factors that have a negative impact on the level of
economic security of the country have been identified. The comparison of the state of economic
development of Ukraine with other countries of the world by the index of global competitiveness,
the quality of population’s life, the level of social development and military power has been made.
A multi-factor multiple regression model of Ukraine’s economic security has been constructed and
factors have been identified that play a significant role in threatening the country’s economic and
national security.
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Introduction. National security concerns the interests of many countries.
In the current conditions of the country’s economic development of problems of
internal and external character that lead to deterioration of economic and national
security become relevant and need to solved. Therefore, measures should be taken
to identify and prevent major threats to Ukraine’s national security.

Economic security of the country is an important component of the national
security system, which forms the protection of national interests, provides sustainable
socio-economic development in the country, forms a mechanism to counter internal
and external threats, contributes to improving the population living standard and the
development of the system of international economic interdependence.

The novelty of the work is to build a multifactorial multiple regression model
of Ukraine’s economic development and to identify factors that play a significant
role in making threats to the country’s national and economic security.

The rate of economic growth depends on the country’s economic strength, the
population’s living standards, the implementation of social programs, the success
of competitiveness in the world market. Therefore, economic growth, namely
the growth of gross domestic product (GDP), is the main content of economic
development and one of its most important components. The GDP dynamics of
Ukraine in 2010-2020 (State Statistics Service of Ukraine, 2021; Financial portal
of the Ministry of Finance of Ukraine, 2021) is displayed in Fig. 1.

140

Figure 1 — Dynamics of Ukrainian GDP of 2010-2020 (in % to the corresponding
period of the previous year)
(Source: built by the authors according to the data (State Statistics Service of Ukraine,
2021, Financial portal of the Ministry of Finance of Ukraine, 2021)

Analysis of GDP threshold vectors, where the value of real GDP growth of
2% 1s taken as the lower threshold; lower and upper optimal — 5 and 8% growth of
real GDP; for the upper threshold — 13% (Yu. Kharazishvili & E. Drones, 2014, 117
p) showed that in Ukraine in 2010, 2011 and 2015-2020 there is a significant excess
of the upper threshold (Fig. 1), which negatively affects the country’s economy.
Anti-inflation policy methods must be used to stabilize the economy. A significant
indicator for assessing the state of the monetary area is also the level of dollarization
of monetary circulation, because the high value of this indicator will testify to the
dependence of the national economy on fluctuations of the foreign exchange rate,
in particular the US dollar. The level of inflation is also a determinant of the level
of internal stability of the country. The inflation is reflected in rising prices, which
causes a depreciation of funds of economic entities and the population.

One of the most important indicators in the national security system is
the volume and level of expenditures for financing national defense (Fig. 2),
which indicate the government’s desire the to provide the necessary conditions
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for the country’s defense capability (Financial portal of the Ministry of Finance
of Ukraine, 2021). The world practice of financing national security allows
to distinguish three main approaches to the formation of military doctrine:
1) complete abandonment of military expenditures; 2) building of a powerful military
superpower; 3) funding defense based on the principle of minimum sufficiency.

The main task facing the Armed Forces of Ukraine today is to protect
sovereignty, independence, territorial integrity. The Constitution of Ukraine (2021)
establishes as one of the most important functions of the state, which is the cause
of the whole Ukrainian people, the protection of the sovereignty and territorial
integrity of Ukraine, ensuring its economic and information security (Article 17).

billionuah

mmmm billion UAH = el fom the state budgat

Figure 2 — Defense and law enforcement expenditures in 2013-2020

From 2013 to 2018, defense and law enforcement spending from the State
Budget increased in 3.8 times (from UAH 54.3 billion to UAH 162.7 billion),
which is 10.7% and 17.5% % of the total expenditures of the State Budget of
Ukraine respectively. According to the forecast of the Ministry of Defense of
Ukraine in 2019-2020 expenditures for the maintenance and development of the
Armed Forces of Ukraine will increase and will amount to 200 and 224,85 billion
UAH. respectively, which makes up at least 5% of the country’s GDP and complies
with the National Security Strategy of Ukraine and the Concept of Development of
the Security and Defense Sector.

The need to increase the level of national security is conditioned by the
challenges of globalization, which require increasing the country’s economic and
social level, improving living standard of the population and the international
competitiveness of Ukraine.

Analysis of recent research and publications. During the last decades a lot
of efforts have been aimed at the study of economic security of the country, regions,
industries and enterprises. The economic development of a country depends on many
of its components, the basis of which is to ensure an adequate level of security both
from internal and external threats. The national economic security depends on the
state of national security and the country’s ability to generate and use its economic
attractiveness to strengthen national values. The national economic security depends
on many factors, which depend on global economic stability, the international
economy, economic policy with other leading countries in the world, on human
capacity building, scientific, technical and innovative activities in the country. For
example, in the US, security is achieved not only by military means but also by the
entire American economy (Nanto, 2011, p.78).

The United States could field an overwhelming fighting force and combine it
with economic power and leadership in global affairs to provide far greater resources
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than any other country against any threat to the nation’s security (Krepinevich, 2010).

This paper (Pugach & Matkovskiy, 2014) examines the existing threats to
the economic security of Ukraine in the social area, where a relatively high level
of poverty and a large differentiation in wages have been defined. This situation
contributes to the catastrophic gap between the incomes of a relatively small
proportion of the rich population and a predominantly larger proportion of the
poor. In this regard, ensuring the economic security of Ukraine is considered in the
development of a comprehensive policy on poverty eradication and the development
of a strategy to avoid systemic threats to economic security in the country.

Economic security depends heavily upon (1) an economic growth rate
sufficient to keep the unemployment rate low and provide opportunities for
entrepreneurs, (2) US industries able to compete in international markets, and (3)
US leadership in science, technology, and innovation (Levit, 2010).

To be economically secure, American families must work with good wages, be
financially secure, and develop entrepreneurial skills. This is the kind of economic
security that becomes national security. Only economic prosperity provides the
new resources and technological innovations needed to create the world’s most
advanced armed forces. Economic security is national security, US tax, regulatory,
energy and trade policies are now raising spending on defense, arms sales, and
pursuing a strong defense policy that is one of President Trump’s key strategies for
security and prosperity of the country (Navarro, 2018).

The Gulf National Security Survey in 1990-2014, using panel data, showed
that its national security was at a very low level and had a negative indicator, but
foreign investment and trade factors had a positive effect on its economic growth
(Asghari, 2017). The close link between military spending and economic growth
in China in 1992-2010 has been proven through the use of econometric analysis
and the making the model that shows that military spending is largely related to
security which took place in the economy and affected its development in different
periods, not vice versa (Dimitraki & Menla Ali, 2015; Chiwei et al., 2018).

Making a model using dynamic data for 106 countries in 19882010 (Dunne &
Tian, 2014) and for 109 low-income countries in 1998-2012 (D’ Agostino etal., 2019)
showed that national security is represented in military spending for countries with
different level of income, natural resources, conflict state does not affect economic
development. That is, groups of countries with low level of living, low-income and
other military spending do not affect economic growth or have a negative impact.

Theallocation of military and non-military expenditures for developing economies
is a major policy issue that can direct the pace of economic growth of Shahbaz, Afza,
and Shabbir (2013). The macroeconomic theory has no clear link between defense
spending and economic development (Dakurah et al., 2001). Other studies show that
the causes are ambiguous and unconvincing (Kollias, Mylonidis & Paleolodou 2007,
Wijeweera & Webb, 2009) (Kollias et al., 2007).

This article examines the work of many scholars concerning national security,
but it is important that such study has not been in the research literature before, as
far as the authors are aware.

The purpose of our article is to analyze the main components of Ukraine’s
national security, identify the problems that impede its economic development,
formulate priorities that are aimed at stabilizing the national interests of the country
and its security.

Formulation of the main material.

Methodological approach for the evaluation of the state’s economic security
level. Studies of many national scholars on assessing the level of national and economic
security of Ukraine have become the basis for the elaboration, analysis, generalization
of approaches, improving the methodology, innovative components of indicators
of integrated assessment of the national economic security, the use of a wide range
of proposed methods of justification of thresholds and calculations of the methods
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presented in this paper (Kharazishvili & Drones, 2014). The methodology proposed by
them makes it possible to compare the dynamics of the integral index with the integral
thresholds on a single scale, that is, to correctly identify the state of economic security.

The national economic security is an integral characteristic of the state of the
economic system, since the system includes a number of subsystems — the most
important, interconnected structural components of economic security, reflecting
the functioning of certain branches of economy: macroeconomic, investment,
innovative, financial, social, foreign economic, energy, food, demographic one.

In Fig. 3 the dynamics of the level of integral indices of economic security of
Ukraine and its components are displayed.
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Figure 3 — Dynamics of the integral index of economic security

of Ukraine and its components in 2016-2020

According to the projected calculations by 2020, according to the optimistic
scenario of socio-economic development, only 3 components of Ukraine’s
economic security barely cross the lower threshold (macroeconomic, investment,
energy one), 4 components continue to be below the lower threshold (innovative,
foreign economic, social, demographic one), financial security balances at the
bottom of the threshold and only one component — food in the forecast period is in
the range of optimal indicators.

In Fig. 4 the dynamics of the weight coefficient of the integral index of the level
of economic security of Ukraine in comparison with the lower threshold index.
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Figure 4 — Dynamics of the level of economic security of Ukraine in comparison
with the lower threshold
Source: built by the authors according to the data (Kharazishvili & Drones, 2014)
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According to the calculations results (Kharazishvili & Drones, 2014), the
level of economic security of Ukraine (Fig. 4) balances at the level of the lower
threshold. Among its 9 components, at the end of 2018, 6 are below the lower
threshold (innovative, financial, foreign economic, social, demographic and energy
ones) (Fig. 3). The rest balance on the border of the lower threshold or between
the lower threshold and the lower optimum. None of the components are within
the optimal range. All this testifies to the inefficiency of the existing model of
economic development and macroeconomic policy as a whole.

The reasons for the low level of national economic security are the high
level of shadow economy; low level of investment, low level of updating of fixed
assets; low level of financing of innovative activity; high level of external and
internal debt; high cost of bank loans; high level of import dependence; low level
of remuneration, significant level of shadow employment; high mortality rate.

2.2. Empirical data. One of the important indicators in the study of the economic
security of the state is the standard of living of the population. According to the rating
of the countries of the world in 2016-2020 (Quality of Life Index 2020, 2021) the first
three are headed: Australia (Canberra), Netherlands (Eindhoven) and the USA (North
Carolina). Ukraine has gone down by 37 steps compared to 2016, ranking 189 out of 226
countries (Table 1).

Table 1
The life quality of the countries of the world in 2016-2020
2020 2019 2018 2017 2016

. 227 226 226 184 177

Country, City . . . . .
countries | countries | countries | countries | countries
Rank

Australia, Canberra 1 1 1 1 1
Netherlands, 11 2 2 4 7
Eindhoven
USA, North Carolina 2 3 3 2
New Zealand, 4 8 2 3
Wellington
Poland, Warsaw 137 127 127 102 82
Ukraine, Kiev 189 192 192 160 152

Source: built by the authors according to the data
(Quality of Life Index 2020, 2021)

The surveyed indicators include: purchasing power index, safety index,
health index, cost of living index, real estate price to income ratio, transport time
index, pollution index and climate index (Quality of Life Index 2020, 2021).
The lowest rates in Ukraine were: health, safety and public administration. This
situation indicates a significant deterioration in the living standard in the country
by all indicators, which was studied in 2016-2020.

According to the World Economic Forum, which published the ranking
of the countries of the world on the Global Competitiveness Index 2017-2019,
traditionally, the rating is headed by Switzerland. The top ten most competitive
are the United States, Singapore, the Netherlands, Germany, Hong Kong, Sweden,
the United Kingdom, Japan and Finland (Ukraine’s Position In The Rating Of The
World By Global Competitiveness Index 2017-2019, 2021). Ukraine ranked only
85-st among 140 countries of the world.
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The negative factors for doing business in Ukraine are defined (in decreasing
order): inflation, corruption, political instability, high tax rates, complexity of tax
legislation, instability of governments, difficult access to finance, inefficient state
bureaucracy, regulation of the currency market, insufficient oscillation of the labor
market, poor workforce ethics, lack of innovation capacity, restrictive labor market
regulation, inadequate infrastructure quality, crime and theft, poor health care.

The macroeconomic environment in Ukraine is such that during 2015-2019
Ukraine has taken almost the last place in the ranking among other countries of the
world (Ukraine’s Position In The Rating Of The World By Global Competitiveness
Index 2017-2019, 2021). The inflation rate is also very high. From 140 countries in
2015-2016, Ukraine ranked 134-th, in 2016-2017 — 136, in 129 — in 2017-2018 and
134 —in 2018-2019.

According to the level of the Social Development Index of the World
Rating developed by the American non-governmental organization Social
Progress Imperative with the support of Deloitte (Social Progress Index 2020,
2021), Ukraine in 2020 ranked 63-th between Mexico (62) and Sri Lanka (64)
and remains in the group of developing countries above average. The index
consists of a number of indicators of social development and the environment,
reflecting three strands of social development: basic human needs, well-being
and opportunities. According to the results of this year’s Index among the CIS
countries, Ukraine gave way to Belarus (47) and Poland (31) (Fig. 5).
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Figure 5 — Index of Social Development of Ukraine in 2014-2020
Source: built by the authors according to the data (Social Progress Index 2020, 2021)

There was a slight improvement in Ukraine’s performance in the Basic Human
Needs, Fundamentals of Wellbeing and Opportunities categories. Ukraine’s GDP
per capita has increased from $ 7,46 in 2017 to $ 12,81 in 2020 (Social Progress
Index 2020, 2021).

Norway 1is the leader of the Social Development Index for 2020, receiving
92.73 points out of 100. The country has performed well on all index components.
Norway has strengthened its position by 3.97 points compared to 2014, the highest
figure among other Northern European countries.

Topical for the analysis of national security problems is the international
ranking of the military power of the countries of the world — Global Firepower Index
(GFP), which annually provides a unique analytical presentation of data on the
modern military forces of the countries of the world. This rating (Military Strength
Ranking 2020, 2021) combines more than 50 indicators. The assessment of military
power is focused not only on the total number of weapons in the country, but the
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main focus of the GFP is on the variety of weapons, which provides an optimal
balance of combat damage. In this case, the index does not take into account the
factor of nuclear weapons (Table 2).
Table 2
Ranking of countries by military capability index

Ne | Country [ Index | Ne | Country | Index | Ne | Country | Index

2020 2018 2016
1 US 0,0606 1 US 0,0818 |1 US 0,0897
2 Russia 0,0681 2 Russia 0,0841 |2 Russia 0,0964
3 China 0,0691 3 China 0,0852 |3 China 0,0988
4 India 0,0953 4 India 0,1417 |4 India 0,1661
5 Japan 0,1501 5 France 0,1869 |5 France 0,1993
6 South 0,1509 6 United 0,1917 |6 United 0,2466
Korea Kingdom Kingdom
7 France 0,1702 7 South 0,2001 |7 Japan 0,2466
Korea
8 United 0,1717 8 Japan 0,2107 |8 Turkey 0,2623
Kingdom
9 Egypt 0,1872 9 Turkey 0,2216 |9 Germany | 0,2646
10 | Brazil 0,1988 10 | Germany |0,2461 |10 |[Italy 0,2724

27 | Ukraine |0,4457 29 | Ukraine 0,5383 |30 | Ukraine 0,5867

138 | Bhutan 10,1681 | 136 | Bhutan 7,5497 | 126 [ Central 3,7343
African
Republic

Source: built by the authors according to the data
(Military Strength Ranking 2020, 2021)

In 2016-2020, the US, Russia and China have traditionally split the top three,
with Ukraine ranking 30 and 27, respectively (Military Strength Ranking 2020,
2021). The top ten also included India, Japan, South Korea, France, the United
Kingdom, Egypt and Brazil.

The World Economic Security Rating in 2005-2020 (Economic Data and
Statistics on the World Economy and Economic Freedom. 2020 Index of Economic
Freedom, 2021) is based on such basic indicators as: property rights, judicial
efficiency, integrity (activity) of government, tax pressure (burden), government
spending, physical health, freedom to do business, the right to free labor, freedom of
money relations, freedom of trade relations, investment and financial independence
(Fig. 6).

The state’s economic independence index shows the ratio between economic
independence and a range of socio-economic indicators. These indicators include:
property rights, integrity of the government, judicial efficiency, freedom of work,
tax pressure (burden), public spending, physical health, freedom to do business,
freedom of money relations, freedom of trade relations, investment (attractiveness)
and financial independence. Economic independence is linked to the state of health,
the environment, per capita income, human development, democracy and the fight
against poverty.

According to the World Economic Security Index and the authors’ calculations
for 2005-2020, a multifactorial multiple regression model of the dependence of
the index of economic freedom y on such basic components as freedom of labor
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—x1, tax pressure (load) — x2, public spending — x3, freedom to do business — x4,
freedom of money relations — x5, freedom of trade relations — x6 and investment
(attractiveness) independence — x7.
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Figure 6 — World Economic Security Index 2005-2020

Source: built by the authors according to the data (Economic Data and Statistics
on the World Economy and Economic Freedom. 2020 Index of Economic Freedom, 2021)

The influence of selected factors on the level of economic development of
Ukraine has been studied with the help of econometric and mathematical modeling
methods and a measure of the influence of each factor on the formation of threats
to the economic and national security of the country has been obtained.

The even correlation coefficients have been calculated (Table 3) and the
model for multicollinearity has been studied.

K [X, Y]
"X Y= = oy

Table 3
Even model correlation coefficients

y X X, X3 X4 Xs X6 X,

1 -0,137 0,667 0,923 0,058 0,299 -0,858 0,788
-0,137 1 -0,442 -0,317 0,187 -0,619 0,197 0,266
0,667 -0,442 1 0,775 -0,290 0,417 -0,669 0,314
0,923 -0,317 0,775 1 -0,142 0,255 -0,896 0,656
0,058 0,187 -0,290 -0,142 1 -0,011 0,268 -0,093
0,299 -0,619 0,417 0,255 -0,011 1 -0,237 -0,199
-0,858 0,197 -0,669 -0,896 0,268 -0,237 1 -0,725
0,788 0,266 0,314 0,656 -0,093 -0,199 -0,725 1

ok R o= ox o= ko

Source: built by the authors

Factors x3 and x6 were found to have a significant effect on the y, compared
to other factors, there is multicollinearity between factors x3 and x6, so these
factors were excluded from the model and were not considered for further study,
but with the remaining factors the multifactor model has been made:

=-16,59+0,31x +0,35x,+0,15x +0,09x +0,33x,
(-2.92)" (4,16)" (6,82)" (6:42)" (424)" (9,74)

The determinant A rx1x7 =0,2759, whose value indicates a low dependence
between factors, has been calculated. The brackets give the calculated values
of t — statistics for estimating regression parameters. One asterisk indicates the
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parameters significant at a significance level of 5%.

For certainty, for the absence of multicollinearity between the remaining
factors, the Farrar-Glober method was applied and the values of ¥2 — chi-square
were calculated for the factors:

x2 =-[n-1-(2m +5) /6] In (det [R]) = 13.52
and a table value has been found
ytabl2(8;0,05) = 15,5.

Since 2 <ytabl2, there is no multicollinearity in the factor vector. The quality
of the model is investigated and the multiple correlation coefficient is found to be
R=0.9828 and shows a sufficiently high correlation between the indicator and the
factors. Determination factor values

16 12

i=1 4

R’=1- =0,9914

}:6 1 (yi-Y)z

shows that 99.14% explains the dependence of the index of economic freedom
y on the factors x1, x2, x4, x5, x7. The model is adequate according to the Fisher
criterion with a reliability level of P = 0.05, since the calculated value

po_m
’ (]_R%-m—]

more critical £ Cabl(0.05:16: 8)=3,20

The standard error of regression is: s=1,1. The average coefficients of elasticity
kex1=0,33, kex2=0,57, kex4=0,15, kex5=0,13 and kex7=0,16 are calculated, which
show that with the increase of labor freedom x1 by 1%, the index of economic freedom
y increase by 0.33%, with increasing tax pressure (load) x2 by 1%, economic freedom
index y increase by 0.57%, with increasing business freedom x4 by 1%, economic
freedom index y increase by 0.15% , with the growth of monetary freedom x5 by 1%,
the index of economic freedom y increase by 0.13%, with the growth of freedom of
labor x7 by 1%, the index of economic freedom y increase by 0.16%, that is, of all
the factors, the biggest influence is tax pressure (load) x2 and the labor freedom x1
on the economic freedom index y.

Thus, the level of national and economic security in Ukraine depends on all
the factors selected. That is, in the state during 2005-2020 there was a tendency to
increase the level of tax burden and shadowing of the economy, low (ineffective)
level of activity of the government and public confidence in the government, low
level of trade and monetary relations (high cost of bank loans, significant level of
dollarization of the economy, external government debt and a negative balance of
payments), as well as low investment attractiveness, which are the main indicators
of a threat to Ukraine’s national and economic security.

Conclusions. The conducted research showed that the economic security of
the state is an important component of national security, which for many years
has been at a very low level due to the influence of a number of destabilizing
factors that lead it to such a situation, namely: high level of shadow economy
and consolidated budget revenues, low the level of investment, macroeconomic,
innovative, demographic, foreign economic, social and energy security. Therefore,
to strengthen the economic security of Ukraine it is necessary to take strategic
measures at the state level, which should be aimed at stabilizing the economy of
the country, including by improving the legislative framework.

The state guarantees the protection of national economic interests. However,
Ukraine does not yet have a well-defined national economic interests, and their
integrated system is not formed. This enables governments at different levels to
justify their actions by assuring that they are fully in line with national economic
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interests.

Balancing the development of all elements of the economic system will
strengthen the security of the national economy, and their development will determine
the activity of economic processes that affect the economic system of Ukraine.

The national security is an important component in ensuring development
in all sectors of the economy, strengthening ties with the leading countries in the
world, as well as in ensuring competitiveness.

Threats to the national economic security of Ukraine are factors that directly
or in the future impede or complicate the realization of national economic interests,
creating obstacles to the normal development of the economy and a danger to the
independent state existence and well-being of the people.

Among the most important national economic interests, which determine the
future of Ukraine, the well-being and prosperity of the nation, are the building
of a powerful national economy with a reliable system of economic security, the
solution of social problems by the government, the development of scientific and
technical potentials of Ukraine, the development of entrepreneurship, ensuring
employment and decent salary of the people.
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Jlronmuiia Pubansuenko, Enyapa Puxkkos, Cepriit Oxpumenko

MOJEJOBAHHA EKOHOMIYHOI CKJIAJIOBOI
HAIIIOHAJIBHOI BE3IIEKH JIEP)KABU

AnoTtauis. EkoHomiuHa 6e31eka qepKaBy € CKIIATHOI0 Ta 0araTopiBHEBOIO CTPYKTYporo. o
TOTO K, BOHA BHCTYIA€ IHTETPAIBHOIO XaPAKTEPUCTUKOIO CTaHY CKOHOMIYHOI CHCTEMH, OCKIJIBKH
crcTeMa BKIIIOYAE PSIJI MiJICUCTEM — HAHBAXKIIUBIIINX, B3a€MOIIOB’ SI3aHUX CTPYKTYPHHX CKJIaJOBUX
€KOHOMIYHOT Oe3IeKH, 1110 BiJo0pakaroTh (pyHKIIOHYBAaHHSI OKPEMHUX Cep EeKOHOMIKH.

OCHOBHHUM 3aBJaHHSM JIep)KaBU € 3a0€3MCUCHHS] TapaHTOBAHOTO PIiBHS OE3MEKH sl ycix
1 CKJIaZOBMX KOMIIOHEHT, BKJIFOYAal0uM METOIM HEeWTpaii3alii HeraTHBHOTO BIUIMBY BHYTPIMIHIX i
30BHIMIHIX 3arpo3. JociimKeHo TUHAMIKy TaKHX MaKpOSKOHOMIYHUX IMOKA3HHKIB, SK: BAJIOBHH
BHYTPIIIHIA TPOMYKT, iH(mAmis, rpomoBa Maca. [IpoaHamizoBaHo oOCST Ta piBEHb BHIATKIB
Ha (piHAHCYBaHHsS HalllOHAJILHOI OOOPOHM, SKi CBiIYaTh MPO 3a0e3leueHHs HEOOXITHHX YMOB
000pOHO3/IaTHOCTI KpaTHH.

[ToOynoBaHo iHTErpajdbHUHN IHAEKC EKOHOMIYHOI Oe3leKn KpaiHW Ta BHSBICHO (aKTOpH,
SIKI HETaTHMBHO BIUIMBAIOTh HAa PIBEHb EKOHOMIYHOI O€3MEeKH JepXKaBU. BUKOHAHO IMOPIBHSHHS
CTaHy CKOHOMIYHOTO PO3BUTKY YKpaiHH 3 IHIIUMH KpaiHAMH CBITYy 3a iHIEKCOM IJI00albHOI
KOHKYPEHTOCIIPOMOJKHOCTI, PIBHEM SIKOCTi JKUTTS HACEJCHHS, PIBHEM COIIaIbHOTO PO3BHUTKY Ta
BilicbkoBOT MOryTHOCTI. PO3po0iieHa OararodakropHa MHOXKMHHA perpeciiiHa Mojieb eKOHOMIYHOT
Oesreku YkpaiHM Ta BHSIBIICHO (hakTOpH, SIKI BiAIrparoTh CYTTEBY pojib y (GOpMyBaHHI 3arpo3
CKOHOMIYHI/ Ta HAI[IOHAIBHIN Oe3Ieri KpaiHu.

Knrouosi cnosa: nayionanvra b6esnexa, eKOHOMIUHA Oe3neKa 0epiucasi, 3a2po3u eKOHOMIUHOT
be3nexu, MOOen08AHHA HAYIOHAIbHOT De3neKu, iliCbKO8a MO2YMHICMb 0epicasy, 2100ani3ayitiHi
npoyecu, iHmezpanbHull iHOexc, peepeciina Mooeisb
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INCREASING THE EFFICIENCY OF MANAGING
THE FINANCIAL RESULTS OF MARKET ACTIVITIES

Abstract. In the modern world with a predominance of a market economy system,
financial performance management is a central aspect of the effective operation of an organization.
The main goal of sustainable development is to ensure the optimal structure of financial results in the
mechanism of a market economy and the development of proposals that ensure its sustainable
financial development.

Based on the foregoing, the classification of factors and reserves used to improve the
efficiency of the organization’s financial results management system allows us to develop
comprehensive measures to improve the management system. These circumstances determine
the need for theoretical, methodological, and practical developments in the field of improving
management systems in organizations. Effective management of financial results is ensured by
the implementation of a number of principles, the main of which is systematic construction.
Financial results management should be built as a single interconnected set of elements that ensure the
effective development and implementation of goals that are guided by the strategic goals of
financial development. Management of financial results should be characterized by a high
dynamism of response to the adverse impact of factors of the external and internal financial
environment and the legality of management decisions.

The main models of financial markets that have emerged to date — the hypothesis of an
efficient financial market and the behavioral finance approach — are based on the analysis and
comparison of methods and instruments of financing, but a fundamentally new concept of reflection
is gradually gaining ground and is a full-fledged alternative to other models.

Keywords: finance, result, financial resources, management system, profit, efficiency,
optimality

Introduction. Nowadays financial performance management is a central
aspect of the effective operation of an organization. The financial condition
is provided by the financial resources necessary for their normal management
and effective use (Balabanov, 2009). The need for effective management of the
financial results of market activities is due to the main activity of commercial
organizations — making a profit. The main goal of sustainable development is to
ensure the optimal structure of financial results in the mechanism of a market
economy and the development of proposals that ensure its sustainable financial
development.
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Analysis of recent research and publications. In modern economic literature,
a lot of attention is paid to the study of issues related to the definition of financial
results, the order of their formation and use (Tirole, 2006). Financial resources are
understood as all sources of funds accumulated by an enterprise to form the assets
it needs in order to carry out all types of activities. This happens both at the expense
of their own income, savings, and capital, and at the expense of various types of
income (Romanovsky & Vostroknutova, 2011), which, ultimately, appears to be
financial results of organizations. At the same time, a number of issues of the
theory and practice of financial resources and financial results management
remain controversial and not fully explored in financial science. In the researches
related to the content of the organization’s financial resources, there is an
ambiguity and sometimes contradictory interpretation of concepts (Pavlova,
2015). An unambiguous and well-grounded consideration of the essence
of financial resources is of paramount importance not only for theory but also for
the practice of their management (Guseinov, 2015).

The purpose of our article is to develop optimal approaches to the selection
of criteria for managing the financial results of market activities.

The objectives of the financial results management system are (Guseinov,
2015):

— ensuring the constant growth of the market value of the organization;

— profit maximization;

— increasing the efficiency of personnel participating in the formation,
distribution of financial results;

— achieving optimal proportions between profitability and the maximum
level of risk.

Formulation of the main material. Based on the foregoing, the
classification of factors and reserves used to improve the efficiency of the
organization’s financial results management system allows us to develop
comprehensive measures to improve the management system. These circumstances
determine the need for theoretical, methodological, and practical developments in
the field of improving management systems in organizations.

Financial results management is a system of principles and methods for the
development and implementation of management decisions related to ensuring
their effective formation, distribution, and use in the process of market activities.
Management efficiency is ensured by solving the following tasks: 1) ensuring the
formation of a sufficient amount of financial resources in accordance with the
development objectives; 2) optimization of the structure of sources of formation of
financial resources; 3) optimization of the distribution of generated financial resources.

Effective management of financial results is ensured by the implemen-
tation of a number of principles, the main of which is systematic construction.
Financial results management should be built as a single interconnected set of
elements that ensure the effective development and implementation of goals
that are guided by the strategic goals of financial development. Management of
financial results should be characterized by a high dynamism of response to the
adverse impact of factors of the external and internal financial environment and the
legality of management decisions.

This principle means that the entire system of obtaining the
necessary information should be carried out on the basis of the current legislation
and not contradict the current regulatory legal acts. Financial results
management includes the following stages: 1) planning; 2) operational
management; 3) financial control. Management efficiency largely depends on
the information used for this purpose. In the process of assessing the quality of
the generated information base, its completeness and accuracy are checked for
the study of individual sources of formation and directions of use, as well as
the reliability of information sources.
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Financial control is carried out on the basis of continuous monitoring of
the results of management decisions taken. Based on the monitoring results, if
necessary, adjustments are made to previously adopted management decisions
aimed at achieving the envisaged goals. A special role belongs to the internal
control over the formation and use of financial results. It is an organized process
of checking the execution and implementation of all management decisions in the
field of formation and use of financial results in order to implement the developed
strategy and indicators of operational and current financial plans.

The ultimate goal of effective management of financial results can be
considered the achievement of financial stability of the organization, i.e. the state
of the structure of resources and factors, which allows the organization to achieve
the most effective results of activity and provides an opportunity to move to the next
stage of the life cycle (Muth, 1961). A special role in this regard is assigned to the
functioning of the financial market and forecasting possible changes in activities.

Currently, there are three theoretical approaches to building models of the
financial market: efficient financial market, behavioral finance, and the concept of
reflexivity. All three approaches study the mechanisms of formation of equilibrium
in the financial market, and the resulting features of the pricing of a financial asset.

The theory of an efficient financial market is based on the postulate of the
rationality of market participants’ expectations:

1) their expectations (forecasts) are adequate to future processes (Friedman
& Savage, 1948);

2) as payment for uncertainty, they require a risk premium described by the
expected utility of wealth (Friedman & Savage, 1948).

The behavioral finance approach is based on the facts of the deviation of
the behavior of decision-makers from the postulate of rationality. Key work in
this area is devoted to the psychological characteristics of decision-making
under conditions of uncertainty (Kahneman & Tversky, 1978). Using the survey
method, D. Kahneman & A. Tversky showed that there are stable effects influencing
both the occurrence of subjectivity in assessing probabilistic outcomes and the
subject’s propensity to take risks, which are not taken into account by the hypothesis
of rational expectations. They took these effects into account when creating
their Prospect Theory. From the perspective of Prospect Theory, the value of the
prospective outcomes for the subject depends on the connection point, i.e. for the
subject, the value function is defined not for the absolute value of his wealth, but
for its change, i.e. for wins and losses.

The third approach to creating models of the financial market — the
concept of reflexivity was first proposed for consideration by J. Soros (1999)
in the book «Alchemy of Finance». Soros moves from considering equilibrium
processesinfinancial markets to analyzing dynamic ones. For this, he introduces the
concept of reflexive interaction, in which two variables participate, each of which
is both a factor attribute and an effective one for another variable. Based on this
concept, J. Soros proceeds to describe the cyclical, two-way, reflexive interaction
between the expectations (preferences) of financial market participants, and
the fundamental indicators of the organization, in which expectations depend
on the fundamental indicators and influence them. J. Soros was the first
to emphasize that financial markets in practical reality function in conditions when
independentand objective expectations are notonly notavailable tofinancial market
participants but are simply absent. This statement is very important since
it already clearly demonstrates the key difference between the two theoretical
approaches described above and the concept of reflexivity. The concept
of reflexivity states that there are no objective probabilities and values of future
outcomes independent of the researcher’s activity.

The presence of various models of market functioning is determined, first of
all, by those who play a dominant role in investing in the real sector of the economy —
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the banking system through lending or the capital market through the issue and
circulation of securities. None of the models can be considered theoretically the
best or optimal since the supervision model of any country must correspond to the
financial structure of that country, be effective and efficient.

So, for example, Yu. Ichkitidze and I. Ryzhkov (2021) described a model
in which they showed that under certain conditions the fair price of a share, ie
the price calculated by discounting the expected future cash flows from a share
is a function of its market price. Based on this model, the process of forming
reliable expectations among financial market participants is considered. It is shown
that under the conditions of this model, financial market participants do not have
the opportunity to form their expectations, which are independent of their own
behavior. Their expectations, to be reliable, must be based not only on the
expectations of the organization’s performance but also include the expectations
of the actions of the participants in the financial market. From this, many different
valid expectations arise in the model. Any of them may turn out to be reliable in the
future, but to do this, it must be confirmed by the occurrence of a certain trajectory
of the market price on the stock market.

Thus, considering various models of the functioning of the financial
market, its participants must identify all possible trajectories of equilibrium between
the market and fair prices of shares and make sure that any of them, prior to the
experiment, has every right to comply with the reliability criterion. However, only
the course of the experiment itself, which in this case is the market trading of
a share, will be able to name to the participants of the financial market anyone,
specific, equilibrium trajectory implemented in this experiment.

Another experiment, representing the following equilibrium trajectory, can
be chosen directly by the financial market participants. This choice is not limited
anyhow, so it will be the way the participants of the financial market want to see
it. In contrast to the implementation of the approach based on the hypothesis of
rational expectations, in this setting the investor makes a decision, realizing that
any chosen equilibrium trajectory can be both confirmed by the course of the
experiment and refuted. Therefore, before the start of the experiment, the investor
does not know which of the equilibrium trajectories will be reliable in the future.

The approach proposed by the concept of reflexivity to solve this problem is
as follows:

— the investor makes decisions under the conditions of an experiment, based
not on the expectations of the probabilities of realizing one or another equilibrium
trajectory, but on the concept of choice;

— each investor realizes the equality of implementation in the course of the
experiment of one or another trajectory;

— each investor makes a subjective preference in favor of one of the
trajectories;

— for each investor, the criterion for the economic optimality of market
behavior is the choice in favor of the trajectory that is chosen by other investors;

— for each investor, it is desirable that other investors join this choice a little
later than he did himself.

The main models of financial markets that have emerged to date — the
hypothesis of an efficient financial market and the behavioral finance approach —
are based on the analysis and comparison of methods and instruments of financing,
but a fundamentally new concept of reflection is gradually gaining ground and is a
full-fledged alternative to other models.

Conclusions. 1. The main goal of sustainable development of the
organization is to ensure the optimal structure of financial results in the mechanism
of a market economy and the development of proposals that ensure its sustainable
financial development.

2. To improve the efficiency of the organization’s financial results
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management system, it is necessary to develop comprehensive measures
for improving the management system.

3. The efficiency of managing the financial results of market activities
necessitate the theoretical, methodological and practical developments in the field
of improving management systems in organizations.

4. The presence of different models of market functioning is due to the
presence of different approaches to investing in the real sector of the economy —
the banking system through lending or the capital market through the issue and
circulation of securities.

5. The proposed approach of the concept of reflexivity is gradually gaining
ground in the global market economy and is a full-fledged alternative to other
models, in particular, the hypothesis of an efficient financial market and the
behavioral finance approach.
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Tersina KaginbuukoBa, CsatociaaB CaBKiH

NIABUINEHHS E@EKTUBHOCTI YITPABJIIHHSI ®IHAHCOBUMUAU
PE3YJIBTATAMM PUHKOBOI JISIJTIBHOCTI

AnoTanis. Po3nisiHyTO icHYr0i B TeTIEpilIHiif 4ac TeOpeTHYHI MiIX0AH 10 TOOYI0BH MOJIeIIeH
(iHaHCOBOTO PUHKY: €()eKTHBHOTO (DIHAHCOBOTO PHMHKY, ITOBEIIHKOBUX (DIHAHCIB Ta KOHLCILIi
pednexruBHocTi. DiHAHCOBHH CTaH OpraHizalii BH3HAYaeTbhCs 3a0e3NeUeHICTIO (piHAHCOBHMH
pecypcamy, HEOOXIJHUMH ISl HOPMAJIBHOTO (DYHKIIOHYBaHHS, JOUIIBHUM YIPABIIHHIM HUMHU
1 e(eKTHBHMM BUKOPUCTAHHSM. 3aBJIaHHS CHCTEMH YIpaBIiHHA (DIHAHCOBUMH pe3yJbTaTaMH
MOJIATAIOTh Y HACTYITHOMY: 3a0€3MeUeHHs MOCTIHOrO 3pOCTaHHs PUHKOBOI BapTOCTI OpraHizarii;
MakcuMi3ais IpuOyTKy; MiJBUIIEHHS e()eKTUBHOCTI Y4acTi epcoHany y (opMyBaHHi, po3noaiii
(biHAHCOBUX pe3yJbTaTiB; JOCATHEHHS ONTUMAJIBHUX IIPOIOPLII Mi>K TPUOYTKOBICTIO 1 TPAaHUYHUM
piBHeM pusuky. Kiacudikamis ¢daxropiB i pe3epBiB, SKi BHKOPHCTOBYIOTHCS ISl ITiJBHILICHHS
e(peKTUBHOCTI CUCTEMH YIPaBIiHHS (PiIHAHCOBUMH PE3yJIbTaTaM1 OpraHizarii, 103BOJIsiE pO3poOnTH
KOMIIJIEKCHI 3aX0/IM I10/10 BAOCKOHAJIECHHS CUCTEMH YIIPABIIiHHSA, JOCSATTH HaHOLIbII eEeKTHBHUX
pe3yabTariB IisUIbHOCTI OpraHi3alii Ta Hala€ MOXKIMBICTD TIEPEHTH Ha HACTYITHUH €Tall )KUTTEBOTO
muKity. HasiBHICT pi3HMX Mozenelt (QyHKIIOHYBaHHS PUHKY OOYMOBIIIOETHCS, TIEPI 3a BCE, THM,
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KOMY HaJIGKHTh JIOMiHyIOUa pOJIb B IHBECTYBaHHI PEaJbHOTO CEKTOpa €KOHOMIKH — OaHKIBCBHKIH
CHCTeMI IUIIXOM KpeAWTyBaHHS ab0 pUHKY KariTally 4yepe3 emicilo Ta oOIr HiHHMX Iamepis.
Konna 3 Mozenelt He MOXKe PO3IIIAATHCS SIK TEOPETHYHO HalWKpalia abo ONTUMAaJIbHA, OCKUIBKH
MOJIENb HarIsIy Oy/ib-sikoi KpaiHu TIOBHHHA BIJINOBIAaTH (iHAHCOBIHM CTPYKTYpi 1i€l Kpainu, OyTH
edexTuBHOIO 1 ieBoro. ChopMoBaHi JI0 TENEPINIHHOTO Yacy OCHOBHI Mojielli (DiHAaHCOBHUX PHHKIB
— rinore3a e(eKTHBHOrO ()iHAHCOBOTO PHHKY 1 IAXiJ MOBEIIHKOBHX (iHAHCIB OymyrOThCS Ha
OCHOBI aHaI3y 1 31CTaBJICHHS METOJIB Ta IHCTPYMEHTIB (piHAHCYBaHHS, IPOTE MPUHIUIIOBO HOBA
KOHIICTIIiST PeIICeKCii MOCTYIIOBO 3aBOMOBYE MO3UINT 1 € TOBHOIIHHOK aJbTCPHATHBOKO 1HIITIM
mozensM. IIporronoBanui KOHIENIIE0 pedICKCHBHOCTI MiXI /Uil BUPILIEHHS I1i€i npooiemu
HACTYITHHH: IHBECTOP MPUIMAE PIllICHHS B YMOBaX €KCIIEPUMEHTY, CIUPAIOYNCh He Ha COpMOBaHi
HUM OUiKyBaHHSX HMOBIpHOCTEH peaiizamii Ti€el uM iHIIOT TpaekTOpii piBHOBAarW, a Ha IOHATTI
BHOOpY; KOKEH 1HBECTOP YCBIJIOMIIIOE PIBHOINPABHICTH peaili3aiii B X0l €KCHEPUMEHTY Til 4M
IHIIIH TPAEKTOPIT; KOXKEH IHBECTOpP POOUTH CyO’ €KTHUBHY IepeBary Ha KOPUCTb OJIHI€T 3 TPAEKTOPIi;
JUIsl KOOKHOTO 1HBECTOpa KPUTEPiEM EKOHOMIYHOT ONTHMAaIbHOCTI MOBEIIHKY HA PUHKY € BUOIp Ha
KOPHCTb TPAEKTOPIi, 1110 0OpaHa 111e iHIINMH IHBECTOPAMH.

[TpakTH4yHa 3HAYUMICTH PO3POOOK 32 TEMOIO JOCIIPKCHb 00YMOBIICHA THM, 110 €()EeKTUBHA
crcTeMa yIrpaBiiHHS (iHAHCOBHMH pe3ysIbTaTaMy — OAWH 3 KIIIOYOBHX (PAKTOPIB, SIKi BU3HAYAIOTH
MIepCIIEKTHBY PO3BUTKY OpraHizaiii, T IHBeCTHILINHHY NPUBAOIMBICTb, KPETUTOCIIPOMOXKHICTD Ta
PHUHKOBY BapTicTh. JlaHO 0OIpyHTYBaHHS 3aCTOCYBaHHs Pe(IEKTHBHOCTI Ha MPAKTHIIl ITPpH BUOOP1
IHBECTOPOM KPHUTEPiI0 €KOHOMIYHOI ONTHMAIbHOCTI OBEIIHKH.

Knrouosi cnosa: inancu opeanizayii, ¢hinancosuii pesynomam, Qinancogi pecypcu,
PDAYIOHANbHI  OYIKYBAHHS, CUCMEMA YAPAGIIHHS (DIHAHCOBUMU  Pe3VIbmamami, npudymox,
ehekmueHicmo, N0GEOIHKOBI (PiHAHCU, pedeKMUGHICIb, ONMUMATbHICMb
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TRENDS AND PROSPECTS OF ECONOMIC COOPERATION
BETWEEN THE REPUBLIC OF KAZAKHSTAN AND UKRAINE

Abstract. Development of international cooperation in the context of globalization as an
important component of the foreign economic activity has been considered. One of perspective
areas of the foreign economic activity for Ukraine is the development of economic cooperation with
the Republic of Kazakhstan.

The results of analytical assessment of the economic cooperation effectiveness are being in
need for the development of the effective foreign economic strategy. Methodological approach in
order to conduct the research and to quantify the development of economic cooperation with the
Republic of Kazakhstan has been developed.

Formation of the information databases with the main indicators for the analysis of
economic cooperation between countries has been foreseen. Analysis of the dynamics of foreign
trade with the quantitative assessment on the base of the generated databases has been performed.
Analysis of the structure of the foreign trade and investment activities has been presented.
Developed methodological approach allows to form the analytical basis for the Ukraine’s foreign
economic strategy.

Indicators of the foreign trade in goods and services, information about results of the
intellectual activity for the analysis of economic cooperation have been used. Particular attention is
being paid to the study of investments as a form of the international capital flows.

Trending algorithms for commodity markets with the identification of possible export
reserves have been developed. Analytical bases of the effective foreign economic strategy
of Ukraine and development of economic cooperation with the Republic of Kazakhstan have
been formed.

Keywords: foreign economic activity, analytical assessment, trends

Introduction. Globalization of the world economy is characterized by
systematic integration of the world and regional markets, as well as all spheres
of human activity. Economic growth is accelerated as a result of the globalization
processes. Development of international cooperation in the context of globalization
is becoming an integral part of the economic activity of each participant in the
market relations.

Forms and conditions of such participation are regulated by the Law of
Ukraine «About Foreign Economic Activity» (on Foreign Economic Activity,
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1991) and by the number of the documents which are aimed at the regulating of
the foreign economic activity. This Law defines the main legal and organizational
principles of implementation of the foreign economic activity in Ukraine and aims
at improving of the legal regulation of the all types of the foreign economic activity
in Ukraine within the framework of international agreements.

Main forms of the foreign economic activity are distinguished by the
information about the results of intellectual activity, foreign trade in goods and
services. Particular attention should be paid to the study of investments as a form
of the international capital flows.

At the same time, it should be born in mind that the main directions of the
effective international cooperation consist of the mutual economic, scientific and
technical interest in solving common issues. The foreign economic strategy should
be developed by a complex issue consisting of many questions of the foreign
trade policy. The solving of these issues should be based on the results of the
analysis of effectiveness of the export-import operations and identifying trends
in commodity markets with estimation of export reserves. One of the perspective
areas of international activity is the development of economic cooperation between
Ukraine and the Republic of Kazakhstan.

Analysis of recent research and publications. Modern scientists pay
special attention to the prospects of international cooperation in the context
of globalization and transition to the digital economy. In particular, K. Vitman,
D. Kolodin, Yu. Tsurkan-Saifulina, (2019, pp. 697-717) have claimed that
globalization processes increasingly enter people’s lives and define continuous
development of society as a fundamental principle of modern progress.
L. Klymenko, Yu. Zborovska (2015) have defined the directions and contradictions
of the contemporary processes of globalization. Z. Baimukasheva, N. Tovma,
Y. Tyurina, A. Ussabayev, (2020, pp. 1575-1586) have emphasized that transition
to the digital economy determines the readiness of the national economy complex
for the emergence of new industries and forms of economic cooperation.

Scientists consider the processes of economic transformation and research
the potential of economic systems. In particular, G. Aubakirova, (2020, pp. 113—119)
is describing the transformation processes in the economy of Kazakhstan and
identifies the key factors impeding the growth of competitiveness of the economy
in the medium term. M. Parshina (2015, pp. 299-306) claims that the intromission
of Ukraine in the system of the world globalization requires the solution of complex
questions on strategic management of the region potential use on scientific basis.

I. Biletska, O. Iatsenko, W. Meyers, O. Yatsenko, (2017, pp. 18-23) have
considered the main analytical stages of economic effects of the free trade area
between countries and have studied the features of the bilateral trade and economic
cooperation in terms of global transformations. E. Aktureeva, U. Dzhakisheva,
R. Janshanlo, G. Nurgaliyeva, Z. Oralbaeva, (2020, pp. 81-92) claim that human capital
is becoming the most important factor in economic growth of the modern economy.

The issue of international cooperation is being considered in numerous
publications of the modern scientists. A. Kubaienko, (2018, pp. 91-114) has made
the focus on the fact that the full-fledged involvement of Ukraine into the European
association stipulates the creation and adherence to the terms of reinforcing of
the economic and commercial relations, which should be promoted to the gradual
integration of the national economy into the European market. R. Jumanova, (2019,
pp. 175-190) has analyzed the foreign economic activity and foreign investment
processes in the Republic of Kazakhstan. I. BeneSova, A. Laputkové, L. Smutka,
(2019, pp. 29-43) have discussed the specifics of mutual trade between the selected
countries in the post-Soviet region, its structure, nature and development processes.
E. Kpomblekou, K. Wonyra, (2020) have analyzed the spatial diffusion of the
international trade. A. Kubaienko, (2018, pp. 91-114) has applied the integral
approach and determined the actually assess of achieved progress in making shifts
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in the trading field and matters, which are related to the economic collaboration.
L. Klymenko, Yu. Zborovska (2015) have analyzed the international experience of
the state which is regulating the international trade transactions.

Scientists use different methods during conducting research. In particular,
I. BenesSova, A. Laputkova, L. Smutka, (2019, pp. 29-43) have used the cluster
analysis of individual commodity aggregates to analyse foreign trade. R. Janshanlo,
G. Nurgaliyeva, Z. Oralbaeva, U. Dzhakisheva, E. Aktureeva, (2020, pp. 81-92)
have used various methods including analysis and synthesis, measurement and
comparison. J. Kang, D. Ramizo, (2020, pp. 334-352) have suggested econometric
models and estimated the trade impact of these measures on export of different
country groups from North America, European Union and developing Asia.

M. Anokhina, R. Abdrakhmanov, M. Arrieta-Lopez, N. Dzhalilova,
Y. Gridneva, A. Meza-Godoy, (2020, pp. 1921-1936) have built the fuzzy
cognitive map of the formation of the competitive potential of agricultural
territories of the Republic of Kazakhstan. Z. Baimukasheva, N. Tovma, Y. Tyurina,
A. Ussabayev, (2020, pp. 1575-1586) have provided mathematical justification of
the integration model for digital complexes within various economy sectors of the
individual regions. O. Grytten, V. Koilo, (2019, pp. 167-181) have used the structural
analysis for the forming of cycles in time series. A. RaiSiené, A. Vojtovicova,
N. Karasova, V. Nitsenko, O. Yatsenko, (2019, pp. 193-207) have determined the
main factors which influence the strategic development of the partner economic
relations between countries by using SWOT-analysis. Methodical approach on
the basis of the fuzzy modeling methodology for the enterprises competitiveness
providing has been developed and the indices system of the quantitative estimation
has been formed (O. Parshyna, Yu. Parshyn, 2018, pp. 83-92).

O. Yatsenko, O. Iatsenko, W. Meyers, 1. Biletska, (2017, pp. 18-23) have
assessed the impact of economic crisis manifestations in Ukraine and Canada on the
trade turnover by using the gravity modeling method. Conclusion about the greatest
impact on bilateral trade by Canada’s GDP has been drawn. It has been shown that
the change in price of logistical costs produces small effect on the turnover.

Scientists use different indicators during conducting research. In particular,
I. BeneSova, A. Laputkovd, L. Smutka, (2019, pp. 29-43) use the following
indicators: RCA, coverage of import by export and the Lafay index in the cluster
analysis. Kubaienko (2018, pp. 91-114.) offers the European Integration Progress
Index as a relative and integral value which is measured in terms of the aggregation
of indices. These indices show the efficiency of the main goals achieving of the
economic integration with the EU at the regional level. R. Jumanova, (2019,
pp.. 175-190) examines the foreign trade turnover of the Republic of Kazakhstan,
its main trading partners, the structure of goods and services of export and import.
O. Yatsenko, O. latsenko, W. Meyers, 1. Biletska, (2017, pp. 18-23) suggest the
quantitative indicators of foreign trade between the countries.

O. Grytten, V. Koilo, (2019, pp. 167-181) use the cycles of three parameters
representing the real economy, i.e. gross domestic product, manufacturing output
and unemployment and four parameters representing the financial markets, i.e.
money supply, credit volumes, inflation and government debt. Scientists have
compiled twelve different indices of the institutional development. These indices
are standardized and presented in the institutional development matrix. Researchers
have shown that the general institutional framework for the eleven economies was
weak previous to and after the meltdown of the economies.

As a result of the research, scientists identify the dependencies in economic
processes, analyze the trade structure and formulate proposals for the increase
of effectiveness of international cooperation. In particular, it has been shown the
considerable dependence on raw materials which are presented as a significant
part of the overall foreign trade, claimed I. BeneSova, L. Smutka, A. Laputkova,
(2019, pp. 29-43). Scientists have established that the degree of similarity between
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Russia, Kazakhstan and Kyrgyzstan is low. It is evident that the Eurasian Economic
Council countries are focusing on the different commodities in order to use the
different trade structure.

The relationships between the political decisions and economic cooperation
of Kazakhstan and its main strategic partners have been explored by A. Konopelko,
(2018). Jumanova (2019, pp. 175-190) has revealed the modern trends of
Kazakhstan’s foreign trade and the priority directions of the development of
Kazakhstan’s economy in order to create the favorable conditions for business.

E. Kpomblekou, K. Wonyra, (2020) claim that the promotion of economic
cooperation and policy of free movement of goods and services in the union should
be very favorable to the trade and development of the countries. M. Anokhina,
R. Abdrakhmanov, M. Arrieta-Lopez, N. Dzhalilova, Y. Gridneva, A. Meza-Godoy,
(2020, pp. 1921-1936) propose to use cognitive modeling technologies in order
to develop strategy of the competitiveness managing of Kazakhstan’s agricultural
territories. The implementation of strategy allowed to achieve the sustainable
dynamics of agricultural production and increased the efficiency of the agricultural
economy. Z. Baimukasheva, N. Tovma, Y. Tyurina, A. Ussabayev (2020, pp. 1575—
1586) suggest the regional development programs in order to facilitate the increase
of position of Kazakhstan in the ratings of the world development. M. Parshina,
(2015, pp. 299-306) offers the conceptual approach to strategic management
system of the region potential use.

G. Aubakirova, (2020, pp. 113-119) has concluded that the structural
transformation of the country’s poorly diversified economy should be based on
the accelerated development of the manufacturing industry, increase in exports
and attraction of the foreign direct investment in economic sectors. N. Karasova,
V. Nitsenko, A. Raisiené, A. Vojtovicova, O. Yatsenko, (2019, pp. 193-207) have
determined the direct dependence between trade turnover and gross domestic
product of the countries on the basis of the modeled data using the empiric
gravitation model tools. Scientists have defined prospective directions of the trade-
economic relations.

Kubaienko (2018, pp. 91-114) has proposed the monitoring and estimation
of the economic reform progress in the regions of Ukraine in terms of the
European Integration processes which are aimed to establish strong and weak
sides, substantiate priorities and measures of their achievement. O. Grytten,
V. Koilo, (2019, pp. 167-181) have shed light on the financial crisis of 2008-2010
in eleven emerging Eastern European economies (EE11): Armenia, Azerbaijan,
Belarus, Bulgaria, Georgia, Kazakhstan, the Kyrgyz Republic, Moldova, Romania,
Tajikistan and Ukraine.

L. Klymenko, Yu. Zborovska, (2015) have determined general provisions
for the improvement of the state regulation mechanisms of export-import activities
in Ukraine. N. Karasova, V. Nitsenko, A. Raisien¢, A. Vojtovicova, O. Yatsenko,
(2019, pp. 193-207) have focused on the studying of current specificities of
the countries’ bilateral trade, opportunities and threats relating to the trade and
developmental perspectives of trade-economic cooperation.

Wide range of theoretical and methodological aspects of the analysis of the
foreign economic relations, foreign trade, monetary and financial policies of the
Republic of Kazakhstan is being considering in the scientific works of Kazakhstan
economists. Ukrainian scientists present the studies results of various aspects of
the international activities. However, the identification of existing trends in trade
and economic cooperation between individual states requires further research, in
particular, between the Republic of Kazakhstan and Ukraine.

The purpose of our article is to identify the development trends of economic
cooperation between the Republic of Kazakhstan and Ukraine as an analytical
basis for the formation of the effective foreign economic strategy.

Formulation of the main material. The Republic of Kazakhstan and
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Ukraine are economic partners. Diplomatic relations between Ukraine and the
Republic of Kazakhstan were established July 23, 1992. It should be noted that
almost until 1991 they were disordered and regulated by the inertial system of
intra-union communications.

The first joint interstate Ukrainian-Kazakh Commission for economic cooperation
was established in September 1995. The Commission is the permanent agency with
certain powers and functions which are taken to ensure the fulfillment of joint obligations.

Association Agreement between Ukraine and the EU had been functioning
partially in some areas. Cooperation between countries in the field of economic
cooperation began from November 2014. Association Agreement in the free trade
zone has been operating since January 2016. The other parts of Agreement began to
operate in September 2016. These parts of Agreement provide the strengthening of
the EU-Ukraine interaction in foreign policy, security and other areas (The Council
of the European Union approved the Association Agreement with Ukraine. Https://
WWW.5-tv.ru).

N. Tovma, A. Ussabayev, Z. Baimukasheva, Y. Tyurina, (2020, pp. 1575—
1586) have said that the Republic of Kazakhstan is a country with the widely
differentiated regional development. A. Konopelko, (2018) examines the current
geopolitical situation in Ukraine and Central Asia and believes that the new
«EU-Kazakhstan Enhanced Partnership and Cooperation Agreement» will develop
more areas, taking into account security and stabilization issues.

Nowadays, the new completely different stage of cooperation and diplomatic
relations between the Republic of Kazakhstan and Ukraine begins (Ukraine and
Kazakhstan: 25 years of friendship and cooperation. Https://astanatimes.com/).
Major irreversible changes are occurring in the post-Soviet space and in the
Commonwealth of Independent States (CIS) free trade zone which are including
the Republic of Kazakhstan and Ukraine. These factors predetermine the need for
the form adjustment of cooperation between countries.

Methodological approach for the analysis of the economic cooperation
development between the Republic of Kazakhstan and Ukraine has been developed
(Fig 1). Research by using estimates of the international organizations has been
conducted. Formation of information databases with the main indicators for the
analysis of economic cooperation between countries has been foreseen.

( Formation of information base with key indication )
Y y
Analysis of scientific approaches Assessments of international organizations

Analysis of the dynamics of Ukraine foregin trade
) 1996-2019 € ‘

| inservices I% +—|’ in goods |

Dynamics of the coverage ratio of the foreign trade
turnover between the Republic of Kazakhstan and Ukraine

|___in services |<J I—)l in goods |

( Analysis of the structure )

| Investment Analysis |

Analytical basis for the effective foreign economic
strategy of Ukraine

Figure 1 — Methodological approach for the analysis of economic cooperation
development between the Republic of Kazakhstan and Ukraine
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Dynamics analysis of foreign trade with the quantitative assessment on the
base of generated databases has been performed. Dynamics of foreign trade in
services and dynamics of foreign trade in goods have been analyzed. Analysis
of the structure of the foreign trade and investment activities has been presented.
Developed methodological approach allows to form the analytical basis of the
Ukraine’s foreign economic strategy.

Research by using the Global Competitiveness Report 2019 (World Economic
Forum: The Global Competitiveness Report 2019. Https://gtmarket.ru/), World
Happiness Report 2019 (Sustainable Development Solutions Network: World
Happiness Report 2019. Https://gtmarket.ru/) and Foreign Direct Investment Report
2019 (The World Bank: Foreign Direct Investment 2019. Https://gtmarket.ru/) in
accordance with the developed methodological approach has been done. According
to the conclusions of the World Economic Forum (World Economic Forum: The
Global Competitiveness Report 2019. Https://gtmarket.ru/), the countries with the
most competitive economies are able to pursue the comprehensive policy, taking
into account the whole range of factors and economic relationships. Countries
which have ranked leadership positions in 2019 are Singapore (1* position with an
index value of 84.8), United States of America (2™ position with an index value
of 83.7) and Hong Kong (3™ position with an index value of 83.1). Ukraine has
ranked 85" position with an index value of 85.0 out of 141 countries. The Republic
of Kazakhstan has ranked on 55" position with an index values of 62.9. In 2018,
Ukraine has ranked on the 83" position and Kazakhstan — on 59" position (Global
Competitiveness Report 2018. Https://www.weforum.org/). Thus, the decrease in
the level of the Ukraine competitiveness has been observed.

Kubaienko (2018, pp. 91-114) has claimed that the presence of significant
regional disproportions in the social and economic development in Ukraine requires
differentiated approaches to the development of regional policy which should be
directed on the creating of the free trade area and reinforcing of the economic and
sector collaboration of Ukraine and the EU.

Asitisknown (Sustainable Development Solutions Network: World Happiness
Report 2019. Https://gtmarket.ru/), World Happiness Report is an international
research project which measures the population’s happiness in countries around
the world. According to World Happiness Report 2019 (Sustainable Development
Solutions Network: World Happiness Report 2019. Https://gtmarket.ru/), Ukraine
has ranked 133™ position with an index value of 4.332 out of 156 countries.
Kazakhstan has ranked 60" position with an index value of 5.809. Countries which
have ranked leadership positions in 2019 are Finland (1* position with an index
value of 7.769), Denmark (2™ position with an index value of 7.6) and Norway (3™
position with an index value of 7.554).

R. Janshanlo, G. Nurgaliyeva, Z. Oralbaeva, U. Dzhakisheva, E. Aktureeva,
(2020, pp. 81-92) have analyzed values of the human development index clearly and
showed that for the economic development of states, attention should be paid properly
to indicators of the education level and the decent standard of living for every citizen.
Scientists have claimed that the main areas of the human capital formation should be
directed to the education and health by enhancement of the investment.

The main incentive for the intensive development of the international
investment process are increase of the businesses competitiveness at the
international level by expanding their activities in new markets, by streamlining of
the production, reducing costs, diversifying risks, access to resources and strategic
assets of the countries.

Ukraine has ranked the 62" position with 2,476,000,000 million according
to the World Bank by indicators of the Foreign Direct Investment 2019 (out of 201
countries) (The World Bank: Foreign Direct Investment 2019. Https://gtmarket.ru),
at the same time Kazakhstan has ranked the 134" position with 208,064,585 million.
Leading countries by indicators of the Foreign Direct Investment 2019 are United

48 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

States of America (1* position with 258,390,000,000 million), China (2" position
with 203,492,014,029 million) and Germany (3" position with 105,277,588,652
million).

R. Jumanova, (2019, pp.175-190) has identified the main trends of the
foreign investment in Kazakhstan on the results of analysis and assessment of
Kazakhstan’s activities in international trade.

Dynamics analysis of the foreign trade in services of Ukraine based on
statistical information (Economic statistics. International economic activity and
balance of payments. Https://ukrstat.org) during the period 19962018 shows the
presence of growth dynamics by export and import (Fig. 2). Results of analysis
confirm the sustainable development of the international cooperation. The excess of
exports over imports throughout the research period has been identified. However,
decrease of these indicators in 2008 has been observed which is explained by the
global crisis. Thus, 14.3% decrease in exports and 16.4% decrease in imports during
the period 2014-2016 has been revealed. The situation of foreign trade in services
of Ukraine is characterized by positive changes in recent years. In particular, export
increased 17.9% and imports —18.4% in 2018 relative to 2016.

Steady growth dynamics of the foreign trade in goods of Ukraine during
19962008 by statistical information (Economic statistics. International economic
activity and balance of payments. Https://ukrstat.org) has been identified
(Fig. 3). Positive growth dynamics until 2012 have been observed which is
accompanied by 73.4% export increase, as well as 86.5% import increase. Negative
processes during 2012-2015 have been revealed. It has been calculated 35.8%
export reduce and 41.1% import reduce during the global crisis in 2008-2009. In
particular, we have 44.5% export indicators reduce and 55.7% import indicators
reduce in 2015. Positive changes in recent years have been identified which are
characterized by 13.5% export increase and 32.2% import increase.
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* Information in 2010-2013 excluding the temporarily occupied territories of
the Autonomous Republic of Crimeaand the city of Sevastopol,in2014-2016—
excluding the temporarily occupied territories of the Autonomous Republic of
Crimea, the city of Sevastopol and part of the anti-terrorist operation zone, in
2017-2018 — exclude the temporarily occupied territory of the Autonomous
Republic of Crimea, the city of Sevastopol and a part of temporarily occupied
territories in the Donetsk and Luhansk regions.

However, at the same time, the decrease in the efficiency of economic
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cooperation between the Republic of Kazakhstan and Ukraine by the coverage ratio
of the foreign trade turnover has been indentified (Fig. 4). It should be noted that the
coverage ratio by using statistical data (Official site of the State Statistics Committee
of Ukraine. Http://www.ukrstat.gov.ua/) has been calculated and the relationships
between export and import of goods and services have been shown.

Decrease in foreign trade between the Republic of Kazakhstan and Ukraine
has been revealed. Identified negative trends can be explained by economic reasons.
Firstly, Russian and Belarusian goods have become the main competitors in the
Kazakh market as a result of international cooperation within the framework of the
Eurasian Economic Union (EAEU). Secondly, Kazakhstan strategy, which is aimed
at the reviving of engineering and metallurgy, has led to the increase in volume of
domestic production of many types of goods. Thus, competitiveness of Ukrainian
products has been reduced. And the third reason is that many enterprises in eastern
Ukraine can’t work effectively and produce products in the same volumes due to
the partial shutdown for the number of political and economic reasons.
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Figure 3 — Dynamics of foreign trade in goods, mln. USD
* Excluding the temporarily occupied territories of the Autonomous Republic
of Crimea, the city of Sevastopol and part of temporarily occupied territories
in the Donetsk and Luhansk regions

Analysis of foreign trade in goods and services of Ukraine with the Republic
of Kazakhstan have been based on statistical data (Economic statistics/International
economic activity and balance of payments. Https://ukrstat.org/, Official site of
the State Statistics Committee of Ukraine. Http://www.ukrstat.gov.ua/). Decrease
in 5.4 times in export of goods, in 1.4 times in import of goods and exports of
services in 2.2 times in 2018 relative to 2013 have been identified. Negative trends
in decrease in export and import of the foreign trade in goods and services during
the research period have been revealed.
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Figure 4 — Dynamics of the coverage ratio of the foreign trade turnover
between the Republic of Kazakhstan and Ukraine

Negative trend in decrease in import of the foreign trade in services during
2013-2017 has been identified. However, increase in import of services in 1.2
times has been observed (table. 1).

Table 1
Foreign trade in goods and services of Ukraine
| 2013 | 2014 [ 2015 | 2016 | 2017 2018
Foreign Trade in Goods, min. USD
Exports 2084,1 1069,4 712,7 400,1 372,1 376.,5
Imports 663,798 380,59 377,6 4343 318,0 460,0
Foreign trade in services, mln. USD
Exports 139,7 98.1 65,7 81,7 74,2 59,1
Imports 29,8 19,0 14,0 11,9 18,3 334

The main items of the import and export structure in 2018 in services have
been analyzed. Analysis of the types of import of services in 2018 allows to claim
that 46.57% of all services are transport services, 29.43% — business services and
15.05% — travel services (Fig. 5). Analysis of the types of export of services in 2018
shows that 47.28% of all services are transport services, 30.24% — business services
and 11.56% — telecommunication services, computer and information services.

The excess of export over import in the structure in 2018 in the sectors of
economy has beenrevealed. Thus, sectors of telecommunications services, computer
and information services (8.23% export excess); royalties and other services related
to the use of intellectual property (3.33% export excess); construction services
(1.64% export excess) has been identified.
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1 - Services for repair and technical servicing, which are not presented to the other categories;
2 - Transport services; 3 - Travel services; 4 - Building services; 5 - Insurance services;
6 - Services related to financial activities; 7 - Royalties and international services due
to intellectual property; 8 - Services in the field of telecommunications, computer and
information services; 9 - Business services; 10 - Services to private persons, cultural and
recreation services; 11 - State services.

Figure 5 — The main items of the import and export structure 2018 in services

The excess of import over export in the sectors of economy has been
established, in particular, sectors of travel services (11.45% import excess), state
and government services (2.55% import excess), services related to financial
activities (0.42% import excess). It is necessary to note the slight decrease in
the investment activity between Ukraine and the Republic of Kazakhstan due to
instability in economic relations. Analysis of dynamics of the direct investment
in the Ukrainian economy and direct investment from Ukraine to Kazakhstan
(Fig. 6) allows to explain the main processes of economic cooperation. In particular,
stability in investment processes during 2011-2014 has been observed, while the
direct investments in the Ukrainian economy exceed the direct investments from
Ukraine to the Republic of Kazakhstan. At the same time, negative trends in 2019
relative to 2014 have been identified. Direct investments inflow in 2019 into the
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Ukrainian economy with 79% decrease and direct investment from Ukraine to the
Republic of Kazakhstan — with 97% decrease.

180
160 o
140 -
120 4
100 -

80 -

Investments, min. 1TST)

2010 2011 2012 20132 2014 2015 2016 2017 2018 2019 2020
—p— to Ukrame —o— from Ukraine

Figure 6 — Dynamics of investments between the Republic of Kazakhstan and Ukraine

Experts in the field of the foreign economic relations between Ukraine
and the Republic of Kazakhstan pay attention to the development of the
main promising areas (Embassy of Ukraine in the Republic of Kazakhstan.
Http://kazakhstan. mfa.gov.ua/):

—development of the Kazakhstan deposits of oil, gas, metals and uranium;

—creation of new business ventures in the fuel and energy complex;

—participation of Ukrainian companies in the implementation of the
strategic development plan of the Republic of Kazakhstan;

—participation in the State program for the accelerated industrial and
innovative development of the Republic of Kazakhstan;

—participation in the scientific projects in the aircraft building, engineering
and space sectors, in particular, in the serial production of Antonov brand aircraft
in the Republic of Kazakhstan and other industry projects;

—participation of Ukrainian enterprises in «Novokramatorsky Machine-
Building Plant» for the implementation of projects in the field of heavy engineering
and the equipment supply for metallurgical plants;

—cooperation between the Republic of Kazakhstan and Ukraine in the
nuclear energy industry.

Currently, the Republic of Kazakhstan is implementing political reforms,
modernizing the economy and renewing its self-identity. Ukraine is strong in
the field of IT, development and implementation of the advanced agricultural
technologies. (Ukraine and Kazakhstan: 25 years of friendship and cooperation.
Https://astanatimes.com/). Consequently, these countries are able to find many
points of contact and development of international cooperation.

Conclusions. Important component of the foreign economic activity in
conditions of globalization is development of international cooperation. Significant
changes in the post-Soviet space and the Commonwealth of Independent States
free trade zone have been occurred. Perspective areas of the foreign economic
activity of Ukraine are the development of economic cooperation with the
Republic of Kazakhstan.

For the formation of the effective foreign economic strategy of Ukraine
should be developed analytical base. Methodological approach for research and
quantification of the development of economic cooperation between the Republic of
Kazakhstan and Ukraine has been developed. Information databases with economic
indicators have been formed. Analysis of structure of economic cooperation, foreign
trade and investment activities has been conducted. Promising directions for the
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increasing of export have been proposed which should be related with development
of the machine-building equipment, products of metallurgical and machine-building
industries, agro-industrial complex and chemical industry products.
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Ounena IMapmuna, FOpiii Iapmmx

TEHJAEHIIIT TA IEPCIIEKTUBH EKOHOMIYHOI'O CITIBPOBITHUIIBA
MIK PECITYBJIKOIO KA3AXCTAH TA YKPATHOIO

AHortanisi. Po3BHTOK MiDKHApPOTHOTO CITIBPOOITHHWIITBA B YMOBAaX CBITOBOI IOOami3amii
PO3TISIIAEThCA K BaYKIIMBA CKJIaI0BA 30BHIITHHOSKOHOMIYHOI MisTFHOCTI. OTHIM 3 TIEPCIIEKTHBHUX
HaNpsIMKIB  30BHIITHBOCKOHOMIYHOI ~ JISUTBHOCTI JUIS  YKpaiHM € PO3BUTOK EKOHOMIYHOTO
criBpoOiTHHLTBa 3 PecnyOnikoro Kazaxcran. B sikocTi OCHOBHUX (hOpM 30BHIIIHBOSKOHOMIYHOT
JUSUTBHOCTI MOYKHA BHIUTUTH 30BHIIIHIO TOPTIBIIFO TOBApaMH 1 MOCIyramu, iH(GOpMAIIi€r0, a TaKoK
pe3ysbTaraMM iHTEJEKTyaJdbHOI JisibHOCTI. OcCOoONMBY yBary ciiJy HPUIUITH JOCIIHKEHHIO
iHBecTHIii sk (opMU MDKHAPOIHOTO PyXy Karitaiy. BomHowac cimijg maté Ha yBasi, IO OCHOBHI
HanpsiMA e(heKTUBHOTO MIXKHAPOTHOTO CITIBPOOITHUITBA CKIIAAAIOTHCS i3 B3aEMHOTO €KOHOMIYHOTO,
HAyKOBO-TEXHIYHOTO IHTEpEeCy Yy BHPIIICHHI CIUTBHUX MHUTaHb. 30BHIIIHHOSKOHOMIYHA CTpAaTeris
MOBMHHA PO3POOJIATHCS Ha MIAIPYHTI BHUKOPUCTAHHS KOMILIEKCHOTO HAyKOBOIO IiAXOAY, IO
CKJIAJIA€ThCs 3 0ararboX MUTaHb 30BHIITHEOTOPTOBEIHHOT ITOJIITUKH. BHUpIIIEHHS IUX TUTaHb ITOBUHHO
0azyBarHcsl Ha pe3yJbTaTax aHalizy €(eKTHBHOCTI €KCIIOPTHO-IMIIOPTHUX OIepalliii Ta BUSBICHHI
TEHJICHLIIH HAa TOBAPHUX PHHKAX 3 OLIIHKOIO eKCIIOPTHUX pe3epBiB. B cTarTi npeacTasieHo pe3ynsraTu
JOCHIKEHb CY9aCHUX BUCHHX, B SKAX OCOOJHBY yBary MpHALICHO MEPCIEKTHBAM MIKHApPOIHOTO
CHiBpOOITHUIITBA B yMOBax mmolamizarii Ta mi/pKUTamizamii exkoHoMiku. Hamano crucnmii anamiz
METO/IIB, KUTbKICHUX MOKA3HKKIB, MOJIC/ICH Ta BCTAHOBJICHUX CKOHOMIUHHX B3a€MO3B’SI3KIB, sIKi OyIIH
BUKOPHCTaHI B X0/l HAyKOBHX JIOCHI/pKeHb. [IpoBenieHi JOCIiDKeHHS! I03BOJIMIIM KOHCTaTyBaTH, 110
Jutst popMyBaHHS epEKTHBHOT 30BHIIHLOCKOHOMIYHOT cTparerii HeoOXi/tHI pe3ynbraTi aHaiTHIHOT
OLIIHKY ¢()eKTUBHOCTI EKOHOMIYHOTO CITIBPOOITHHIITBA. 3 METOO TIPOBEICHHS HAYKOBUX JTOCIIKEHb
Ta 3MIHCHEHHS KUTBKICHOT OINIHKH PO3BUTKY EKOHOMIYHOTO CHiBpoOiTHHITBA 3 PecmyOmikoro
Kazaxcran po3pobneno MeromumyHmii minxix. Jmg amHamisy €KOHOMIYHOTO CHiBpOOITHHIITBA
BUKOPHUCTAHO TOKa3HWKH 30BHINIHBOI TOPTiBJIi TOBapaMu i Mociyramu, iH(OpMaiielo, a TaKoxX
Ppe3ysIbTaTh IHTeNeKTyalIbHOI AisiibHOCTI. OCcO0MBY yBary MpHJIIEHO JOCIHIIKEHHIO IHBECTULIN SIK
(hopMH MIKHAPOJHOTO pyXy Kamitairy. Po3po0iieHo anroputMy BUSBICHHS TEH/ICHIIH KOH IOHKTYPH
TOBapHHX PHHKIB 3 BU3HAYCHHSM MOXKIIMBUX PE3EPBIB €KCIIOPTY, IO CTAHOBHUTH aHAJIITHYHY OCHOBY
(opmyBaHHS e(pEeKTHBHOI 30BHINTHHOCKOHOMIYHOI CTpaTerii YKpaiHW, CIpsSMOBAaHOI HAa PO3BHUTOK
EKOHOMIYHOTO cTiBpoOiTHHITBA 3 Pecmyomikoto Kazaxcran.
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BASIC COMPONENTS OF THE INVESTMENT CLIMATE FORMATION
OF THE UKRAINIAN ECONOMY IN MODERN CONDITIONS
OF GLOBALIZATION TRANSFORMATIONS

Abstract. The challenges facing the economies of the world in the 21-st century shape the
need to adapt to changing factors of influence, conditions of competitiveness, political and legal
environment in the implementation of international economic relations. On a global scale, changes
are constantly occurring, however, the speed of such economic changes necessitates the introduction
of innovative mechanisms, the search for strategic priorities and the creation of conditions for
the creation of a state investment climate, the priority attraction of free economic resources in
strategically important sectors of the economy, ensuring the effective economic model of the state
economy. The priority, in the context of globalization transformations, is the need to ensure that
the mechanism for managing the investment climate of the state’s economy through the formation
of attractiveness in strategically important, priority sectors of the national economy. However, the
management process is complicated by the lack of a clear understanding of its nature.

Despite the considerable amount of research, scientific papers and publications of domestic
and foreign scientists, the issues of implementing a systematic approach to managing the investment
climate through the priority sectors of the Ukrainian economy are topical and not fully addressed.
There is a need for further practical research in this area.

Keywords: globalization, economy, investment climate, estimation, sector, component,
management

Introduction. Acute respiratory disease COVID-19, caused by the
coronavirus SARS-Co-V-2, has created significant problems in different
economies. Rapid changes in environmental considerations, the need to abandon
strategic plans and forecasts, planned production and sales with the purpose of
health maintaince, create new conditions for determining competitiveness in the
global market of metallurgical products. The dynamic development of the leading
countries in the production of metallurgical products in the world are not in the
position to respond quickly to changes in working conditions and make informed
management decisions on strategic actions. In this situation, it is important to
solve the urgent problem of ensuring national competitiveness on a global scale,
reorienting to increase the metallurgical products sector in the international market,
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ensuring innovative production to meet the consumers needs globally.

The driving force of the potential development of metallurgical production
in Ukraine is the creation of preconditions for the state’s investment climate
formation, which will ensure the sustainable development of the national economy,
creating attractive conditions for image development.

Analysis of recent research and publications. Solving the issue of investment
climate formation in the economies of the world has been considered by many
scholars, in particular, Rahim M. Quaz (Official Website of Standard & Poors.
Http://www.standardandpoors.com/) considered ways to create a favorable
investment climate through the prism of foreign investment projects.

R. Barro (Official Website of Pricewaterhouse Coopers. http://www.pwc.
ru/) analyzed the potential growth of economic indicators of the countries across
the world, emphasizing the need to increase the number of implemented capital
investment projects by domestic investors, reducing the number of foreign
investments.

Some scholars see the need to improve macroeconomic indicators to stimulate
private investment, which will create favorable conditions for the formation and
development of investment attractiveness of strategically important sectors of the
economy (Ndikumana) (Official Website of Moody’s Investors Service. Https://www.
moodys.com/ ), empirical literature has identified public and private investment as
the strongest determinants of economic growth, which specify trends formation in
the strategic development of the state (Levine & Renelt) (Official Website of Journal,
Euromoney. Http://www.euromoney.com), especially investment in equipment (De
Long & Summers) (Computed results based on compiled data from Report Doing
Business. Http://russian.doingbusiness.org/).

In general, recent theoretical and empirical studies of literature sources have
highlighted the urgent need to ensure the formation of fundamental components of
the investment climate of the world economy.

Akhmet-Zaki & Mukhamediyev (2018) investigated the potential
determinants of foreign direct investment in the Eurasian Economic Union, which
revealed a significant positive relationship between investment capital inflows and
growth of gross domestic product, infrastructure and education, which determines
the operation of an effective mechanism of investment climate management in the
long run (Ya. Gromova, 2012, pp. 37-45).

Both private investment and government investments are the key determinants
of interstate disparities in long-term economic growth. This empirical relationship
between investment and growth has led observers to identify low investment as
one of the leading causes of slow growth in developing economies (Greene &
Villanueva; Collier & Gunning).

The analysis of these sources shows that a number of issues related to the
formation of a mechanism for managing the investment climate of the state by
improving the attractiveness of strategic sectors of the national economy remain
unresolved: in the scientific literature there is a wide variety of views on the specific
content of informational background of such research.

The purpose of our article is to find an effective mechanism for managing
the investment climate in the world economy through the prism of forming the
attractiveness of strategic sectors of the economy, priority guidelines of investment
projects implementation under current conditions of globalization development.

To achieve the goal of scientific research, the following tasks are being
solved:

—one of the priority sectors of strategic development of Ukrainian economy
is being determined;

—an effective mechanism of innovative climate management is being
developed on the basis of forming the attractiveness of a strategically important
sector of the national economy;
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—the managerial functions of the investment climate of Ukrainian economy
are being formed;

—the principles of investment climate management in the national economy
are being considered.

Formulation of the main material. The state has an important role to play
in investment activities. Analysis of the world practice of investment processes
makes it possible to distinguish two types of public investment policy: passive and
active. In the former case, the state uses methods that are mainly legal and economic
character, limiting direct administrative intervention in investment processes to a
minimum, and in the latter case, all methods are used, and the state often becomes
an investor itself. An effective tool for managing the investment climate is an
investment strategy. The question arose: what should be the investment strategy of
a country focused on the production of innovative products.

The economic development of the advanced countries of the world testifies to
the urgent need to maintain a leading position due to the effective interconnection
of research and production.

Thus, the main priority of the investment strategy of the state should be a
close combination of production technologies with a favorable technical and
technological position in the world market.

Acute respiratory disease COVID-19, caused by the coronavirus SARS-Co-V-2,
has significantly affected all sectors of the world’s economy. The metallurgical industry
has not become an exception. Thus, according to the World Steel Association in March
2020, world steel production decreased by 7.8%, due to a significant decrease in
production in Asian countries (-4.1%) and the European Union (-20.4%) (Scientific
and innovative activity in Ukraine. Statistical collection, 2015).

The dynamics of steel consumption in the world is shown in the Figure 1.

From the list of TOP-20 world leading steel producers, only Turkey (4.1%),
Iran (14%) and Vietnam (3.5%) showed stable growth. As at April 2020, Ukraine
ranks 12th place among the largest steel producers in the world. The increase of
rating positions for Ukraine became possible due to the cessation of production of
metallurgical products in Italy (Ya. Gromova, 2012, pp. 37-45).

Metallurgical products production in India decreased by 14.2%. India ranks
2nd in the ranking of world producers of metallurgical products and is forced
to significantly reduce its own production capacity because of the quarantine
(Scientific and innovative activity in Ukraine. Statistical collection, 2015).

Accordingly, one of the most important problems in the world economy in such
conditions is the problem of overcapacity, which creates the need to urgently seek the
possibility of loading abroad. This situation will increase competition, create pressure
on prices, which will lead to the opposite reaction — strengthening of protectionist
measures. However, China continued to operate even under quarantine conditions
without reducing production. The Association of Cast Iron and Steel Producers of
the People’s Republic of China is witnessing an increase in demand for metallurgical
products, a significant reduction in stocks of finished metallurgical products in the
country, and enterprises continue to gradually increase production capacity. The
results of the report of the World Steel Association in January 2020 show some
changes in the world’s metallurgical industry, namely: a share of Chinese production
in the global metallurgical sector increased from 50.9% to 53.3% (Scientific and
inovative activity in Ukraine. Statistical collection, 2016).

Particularly significant decline in steel production was reflected in the
economies of European countries (EU average: -4.5%): Germany (-6.5%), Italy
(-5.2%), France (-6.1%), Spain (-5.2%), Poland (-10.8%).

The sharp decline in global steel consumption and a significant increase in the cost
of purchasing permits for harmful emissions have prompted manufacturers to shut down
capacity in order to introduce an artificial equalization of market equilibrium and improve
price policies. At the same time, due to the protectionism aggravation and the domestic

58 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

market weakness, export-oriented enterprises in Turkey (-19.6%) and Brazil (-18.3%)
suffered significant losses. Against the background of the world’s sharp decline in steel
consumption, in Ukraine in January 2020 there was a decrease in production by 1.2%.
However, in comparison with other countries of the world, it is necessary to constantly
look for opportunities to adapt to changing environmental factors.

For example, in early 2020, 22 rolling mills in Egypt stopped production
because local steelmakers did not sell square billets to the domestic market. Thus,
in 2019, the load capacity of steel production in Egypt amounted to only 55%. At
the same time, the purchase of billets from abroad requires additional overpayment
of the protective duty, which is 15% unprofitable for rolling mills (Scientific
and innovative activity in Ukraine. Statistical collection, 2016). Therefore, local
producers were forced to stop production in search of performance potential to
challenge customs duties on imports of semi-finished products. Since cloasing
plants will lead to an increase in market prices. It is known that rolling mills receive
a loss of § 60 per ton of fittings from abroad, and, therefore, the company will
be able to work with a profit only if the duty is replaced by a quota. It must be
noted that the Egyptian market is one of the largest for Ukrainian exporters of
procurement. In 2019, the sale of billets in this direction amounted to 760 thousand
tons (Scientific and innovative activity in Ukraine. Statistical collection, 2016).
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Figure 1 — Dynamics of steel consumption in the world, 2019, 2020, 2021 — projected values
Source: compiled by the author based on (O. Reznikova, 2014, pp. 54—63)

The European Steel Association (EUROFER) predicts that demand for steel
consumption in the world will improve in 2020-2021. Thus, demand is expected
to increase in 2020 by 0.6%, and in 2021 — by 1.4% (Scientific and innovative
activity in Ukraine. Statistical collection, 2016). However, square billet is not the
only element of production of Ukrainian metallurgical plants. Since February 2020,
negotiations have been underway between the leaders of two states: Ukraine and
the United States of America. Under US law, imports of any type of metallurgical
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product require a 25% duty. However, some countries in the world have exceptions,
namely: Brazil, Mexico and Canada. Such conditions create a competitive advantage
for these states. For Ukraine, the US market is important for the sale of pipes. For
example, United States Steel Corporation (US Steel) is the largest steelmaker in
the United States. In 2019, the corporation’s net income amounted to 12.9 billion
dollars. US (-9.2% in 2018), EBITDA — 711 million dollars. US dollars (-59.9%
in 2018), net loss — 642 million dollars. US dollars (compared to a net profit of 1.1
billion US dollars in 2018). The most problematic segment of US Steel is pipeline
(EBITDA has a negative profitability ratio) (Scientific and innovative activity in
Ukraine. Statistical collection, 2016).

US Steel has limited production in 2020 and is shutting down blast furnaces.
Thus, it was announced to close production in Detroit and stop investing in
European divisions of the corporation. In May 2020, the blast furnace will be shut
down at the plant in Gary.

From the conducted analytical review of the situation it is possible to draw
a conclusion that pipe products manufactured at Ukrainian enterprises may be in
great demand in the American market. In January-March 2020, the enterprises
of the mining and metallurgical complex of Ukraine reduced steel production by
3.4% to 5.32 million tons, namely (Scientific and innovative activity in Ukraine.
Statistical collection, 2016):

—agglomerate — by 0.4%, up to 7.86 million tons;

—pellets — by 6.7%, to 5.09 million tons;

—coke — by 6.5%, up to 2.44 million tons;

—tubular goods — by 25.4%, up to 211.7 thousand tons.

As of April 2020, 14 out of 21 blast furnaces, 4 out of 8 open-hearth steel
furnaces, 11 out of 16 converters, 5 out of 15 electric furnaces are in operation
(Scientific and innovative activity in Ukraine. Statistical collection, 2016). Under
such conditions, it is fundamentally important to create an effective mechanism
for managing the investment climate of the national economy in view of the
attractiveness of the metallurgical sector, attracting investment funds that will
create conditions for sector development, innovation and competitiveness.

In 2019 capital investments of PJSC «ArcelorMittal Kryvyi Rih» amounted
229.4 million US dollars (11.2% less than in 2018). The main projects implemented
by PJSC ArcelorMittal Kryvyi Rih in 2019 are modernization of small section
mill Ne250-4, construction of Continuous Casting Machine (CCM) Ne2 and
Ne 3, reconstruction of sintering shop with installation of electrostatic precipitators.
However, in July 2019, the construction of the caster was threatened with failure due
to criminal proceedings (Scientific and innovative activity in Ukraine. Statistical
collection, 2016).

In addition, for the first time since 2008, PJSC «ArcelorMittal Kryvyi Rih»
paid dividends in the amount of $§ 441 million USD. Withdrawal of funds, in
parallel with the deterioration of the situation on the world market, had a significant
negative impact on investment projects implemented at the enterprise. However,
the management of PJSC «ArcelorMittal Kryvyi Rih» assures that by 2022 § 1.8
billion USD will be invested in the production of metallurgical products (Scientific
and innovative activity in Ukraine. Statistical collection, 2016). Considering the
transformation of the world economy, the transient changes in external conditions
of influence, arises the question about the formation of a favorable investment
climate in the Ukrainian economy. Disclosure of functioning patterns of complex
economic systems in solving problems of investment processes intensification is
impossible without the application of a multifaceted approach to determining the
structural elements of such systems that would rely on the modern development
of the national economy in the financial crisis and resource constraints. Thus, the
analysis of the theoretical and applied base for the intensification of investment
processes in Ukraine proved the need to transfer the center of gravity in the
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management of investment processes to the national level. Since the tasks which
the subjects of investment climate management in the Ukrainian economy perform
are diversified, therefore, the management content is also different. It consists of a
number of control functions. In the modern literature there are many approaches to
the management functions classification, which is explained by the use of various
criteria for their evaluation. After analyzmg the publications of both domestic and
foreign scientists (O. Gavrilyuk, 2013, pp. 99-100. Official site of the «Institute
for Management Development (IMD)». Http://www.imd.org/, official Website
of Standard & Poors. Http://www.standardandpoors.com/en_US/web/guest/
home, Urata, S. & Ando, M., 2013, pp. 137-204., Vakulich, M., 2014, pp. 31-36,
A. Escribano & J. Pena, 2012 pp. 121-126), it was found out that the issue of
separation of investment climate management functions has not been studied.

We propose that the main functions of investment climate management in the
economy of Ukraine should include the following (Fig. 2).

Planning the development of the investment

- Plannin —
ng climate of the Ukraine’s economy

Organization of the process of formation of the

| Organization ) ) ! )
investment climate in the economy of Ukraine

Functions of investment
climate management in the economy of Ukraine

i Realization | Implementation qf state pohcy. measures to
shape the investment climate

i Control | C(?ntrol over the eﬂ“ecjcwenesg of, investment

climate management in Ukraine’s economy

Figure 2 — Functions of investment climate management in the economy of Ukraine
Source: author’s study aid

Monitoring the effectiveness of investment climate management in Ukraine’s
economy — the process of comparing the planned results with the actual results
that guarantee the effective implementation of all other functions. The essence of
control is that it ensures the achievement of set targets aimed at the unconditional
achievement of objectives of investment climate development under specified
conditions. The objectives of control are: collection and systematization of
information about the state of the investment climate; evaluation of the obtained
results about the state of the investment climate of the national economy; analysis of
causes of deviations and the factors influencing the investment climate formation;
preparing and implementing decisions aimed at achieving the objectives of
investment climate development in Ukraine’s economy.

In the context of forming the principles of effective investment climate
management in the national economy, we propose to highlight the following: the
principle of integration with the management system at the state level, the complex
nature of management decisions, the principle of high decision dynamism,
variability of approaches to management decisions (Table 1).
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Table 1

Principles of effective investment climate management
in the national economy

Ne Principle The essence of the principle

1 [ Integration with the Implementation of an integrated management
investment climate system — the creation of a common investment
management system climate management system that functions as a
at the macro level whole and aims to improve the efficiency of the

national economy and achieve maximum positive
effect from investment activities.

2 | The complex nature of Management is a comprehensive system that
the management provides the development of interdependent
decisions formation management decisions, each of which contributes

to the overall performance of the national economy.

3 | High dynamism Taking into account changes in external and
of decisions internal factors, resource potential, forms of investment

activities organization, market conditions.

4 | Variability of approaches | Planning and forecasting options for long-term
to the management strategic development of the national economy,
decisions development finding and justifying alternative management

decisions in the field of investment climate.

5 | Consistency with the Focus on the strategy of long-term development

strategic goals of the
national economy

of the national economy, constant comparison,
within the control function, planned and actual
performance indicators of the investment climate
in the national economy.

In the context of identifying the principles of effective investment climate
management in the national economy, it is necessary to introduce the principle of

integration with the management system, which allows to increase the efficiency
of the national economy and achieve maximum positive effect from investment
activities.

Based on the study and identifying the lack of a unified approach to

determining the factors influencing the investment climate formation in Ukraine’s
economy in view of the attractiveness of the metallurgical sector, we offer the
following risk groups in 2020 for the metallurgical complex of Ukraine (Fig. 3).
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Impact assessment:
—800 million US dollars

Reducing the price of metallurgical products on the world marke

/L\

Impact assessment:
—370 million US dollars

Increasing the influence of protectionism in foreign markets

/L\

Impact assessment:

Increase in metallurgical products imports —120 million US dollars

/L\\

Impact assessment:
—110 million US dollars
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Reduction of the domestic market of metallurgical products z »
in Ukraine
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Impact assessment:
—330 million US dollars

Increasing raits for freight in Ukraine

/L\\

Impact assessment:
—130 million US dollars

Rising environmental tax rate

/L\\

Impact assessment:

Increasing rents for iron ore mining —240 million US dollars

A
Vi

Figure 3 — Risk groups for 2020 for the metallurgical complex in view of the
formation of the investment climate in the Ukraine’s economy
Source: author’s study aid based on (Official Website of Journal, Economist.

Http : //www.economist.com/, Ratings Agency Moody’s http : //www.moodys.com)

According to practical studies, investors in most cases ignore micro- and
meso-level factors when deciding to invest, if the host state is characterized by a
high level of investment attractiveness and guarantees to a potential investor an
appropriate level of return on investment with the minimal risk. This indicates the
priority of influencing the factors shaping the investment climate at the state level,
distinguishing their groups on the basis of content and reliable identification.

At the heart of the investment climate management process in the state
economy are three fundamental components:

1. Investment policy of the state, which provides a set of measures aimed
at creating favorable conditions for the investment climate formation in order to
attract capital or ensure the social effect of the investment process.

2. Monitoring and controlling the investment climate, which is part of all
stages of the investment policy development process, is an 1ntegral part of defining
strategic and tactical goals of investment climate management in Ukraine’s
economy to assess the developed investment strategies and tactics and affects
the investment policy implementation process. in the field of investment climate
management. A key element of the investment policy development process in the
field of investment climate management is that controlling and monitoring the
investment climate are concepts that do not compare with each other because they
are different in nature and are at different levels of government.

3. A set of tools for motivation and incentives for the investment climate
development ensures the interest of domestic and foreign investors in investing and
further reinvestment.

For the successful functioning of the national economy, a balanced,
scientifically sound investment policy is needed, designed not only for the current
situation, but also for fundamental development in the future. In addition, the
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general science-based concept should be specified by economic sectors, regions and
deadlines. Secondly, systemicity and complexity play an important role, because
it is impossible to solve the economic problem of perspective development of the
national economy by separate measures. Thus, investment climate management
is a necessary condition for accelerating the pace of economic development of
Ukraine, which provides conditions for sustainable economic development of the
national economy.

Conclusions. The study of the problems of investing in the economy has
always been in the focus of economics. In today’s unstable economy, an important
problem is to determine the effectiveness of investment costs, the relationship of
capital investment and structural changes in the economy, the definition of priorities
in the sectoral structure of investment.

The metallurgical industry is one of the most attractive sectors of the economy
for understanding the need and possibility of restoring the strategic guidelines for
the domestic economy development in modern conditions. The development and
strengthening of the position of the metallurgical industry affects both the micro and
macro levels of state development. The priority task for the formation and development
of the metallurgical sector of Ukraine should be the urgent implementation of an
innovative model of development, development of the mechanism of energy saving
and strengthening the position of metallurgical products in foreign and domestic
markets. Increasing the production and investment potential of the metallurgical
industry should occur through improving the investment climate in relevant sectors
of the economy and regions that need domestic products, intensifying investment
demand, capitalization of savings by expanding access to economic resources,
creating comfortable conditions for business activities. The main purpose of the
metallurgical industry is to ensure the growing demand for metal products in the
required range, quality and volume of supplies.

For example, the following measures have been implemented:

— ensuring the free entry of foreign inverters into the economy of Ukraine;

— foreign investment, when crossing the border of Ukraine, is exempt from
customs duties;

— the foreign investor is provided with the state guarantees of protection of the
investment against any compulsory withdrawals determined by the international law;

— the free use of profits, income and other funds received in connection with
the investment is guaranteed.
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Mapisa Bakynny, Padan Jlisyr

OCHOBOITOJIOKHI CKJIAZTOBI ®OPMYBAHHS
THBECTHUIIIHHOT' O KJIIMATY B EKOHOMIIII YKPATHHA
B CYYACHHUX YMOBAX INIOBAJIBAIIIHHAX TPAHC®OPMAIIIMI

AHoTtauisg. Bukinkn, fKi TOCTalOTh Tepen eKOHOMIKOo nepkaB cBity y XXI cromiTri,
(OopMyIOTH HEOOXIHICTh a/IaNTyBaHHs /10 3MiH (DAaKTOPIB BILUIMBY, YMOB KOHKYPEHTOCIPOMOXHOCTI,
TIOJIITHKO-TIPABOBOTO  CEPEJIOBUINA TPU 3IHCHEHHI MDKHAPOJHUX EKOHOMIYHHMX BiIHOCHH. Y
o0ajJbHOMY MaciiTadl 3MIHH BiIOyBarOThCS IMOCTIMHO, MPOTE MIBHAKICTH TAKUX EKOHOMIUHHX
3MiH 3YMOBIIIOE€ ITOTCHIIHHY HEOOXiTHICTh 3alpOBaJUKCHHS IHHOBALIHHUX MEXaHi3MIB, IOIIYKY
CTpaTeriyHuX MPIOPHUTETIB Ta POPMYBaHHS YMOB JJIsl CTBOPECHHS iIHBECTHIIIHHOTO KITIMAaTy JIepyKaBH,
MIPIOPUTETHOTO 3ATyUCHHS BUTPHIX €KOHOMIYHHX KOIITIB y CTPATET14HO BAXKIIUBI CEKTOPU €KOHOMIKH,
3a0e3leueHHs] [J€BOI Mojeli JIMHAMIYHOTO PO3BUTKY EKOHOMIKH JepkaBu. IlepiioueproBum
3aBJIaHHSIM, Y KOHTEKCTI TobanizaiiHux TpanchopMarliii, € norpeda 3ade3nedeHHs Aii MexaHi3My
YIpaBIIiHHS 1HBECTHULIHHNM KJIIMaroM EKOHOMIKM Jep)KaBH 4depe3 (OopMyBaHHS INPHUBAOIMBOCTI
Yy CTpaTeridyHo BaXXJIMBHUX, IPIOPHUTETHHX CEKTOpax HaliOHAJbHOI eKoHOMiKH. OjHak, Ipouec
YIpaBIiHHS YCKJIAIHIOETHCS B 3B’ SI3KY 3 BIICYTHICTIO WITKOTO PO3YMiHHS HOTO CYTHOCTI.

HesBaxaroun Ha 3Ha4Hy KUTBKICTH JOCIIDKEHBb, HAYKOBHX TIPAIh Ta MyOIKAI[il BITIU3HIHIX
Ta 3apyODKHMX YUYeHUX, MUTaHHS 3 TpoOJeM peasri3alii CHCTEMHOrO MiJAXOAy A0 YIPaBIiHHS
IHBECTHUILIIHUM KJIIMaTOM 4epe3 MPIOPUTETHO BaXKIINBI CEKTOPH €KOHOMIKH YKpaiHH, — aKTyasIbHe 1 He
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DEVELOPMENT OF P2P LENDING IN TERM OF CRISIS

Abstract.The article is devoted to definition content, disadvantages, advantages and
features of P2P (person to person) lending under ordinary circumstances and in times of crisis.
The main problem of P2P lending in the period of significant changes in environmental factors
is a high risk of non-repayment of credit. Recommendations to reduce the risk of investors
through the use of technology in neural models of individual credit risk assessment (scoring)
an individual borrower. In actual credit history defined performance using qualitative and
quantitative indicators to determine the level of solvency of borrowers individual. Interrelation
researched the credit risk of the borrower-class individual, the interest rate (price) and maximum
size P2P loan. Recommended consider the impact of environmental factors in the decision to
grant consumer loans to individuals P2P.

Keywords: P2P lending, risk assessment, crisis, the probability of default, investors

Introduction. Under increasing economic volatility, investors face the
challenge of safe and efficient placement of financial resources. Especially, this
issue arises in providing consumer loans to individuals, which have a significant
repayment risk under ordinary circumstances (during a relatively stable
environment), and in times of crisis become generally high-risky product. For this
reason, a relevant task is to assess the solvency of an individual borrower under
ordinary circumstances and in a crisis efficiently.

Banking institutions use different techniques and approaches to assess the
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credit risk of borrowers that help determine its class and create some reserves.
During the crisis financial institutions are mostly trying to reduce the amount
of active transactions. In order to reduce the credit risk and liquidity risk they
cut credit portfolios or significantly raise the interest rate. On the other hand, the
social distrust of financial stability of banks grows, affecting deposit volatility and
increasing the credit cost.

One of the solutions to the problem of lack of public broad access to bank loans
is the development of P2P lending (person to person), which is carried out via the
Internet and has a number of advantages compared with traditional lending, namely:

— contacts between investors and borrowers are established faster as fully
implemented on a specialized Internet platform;

— members of a credit agreement (investors and borrowers) are equal parties
that are not linked to each other with business ties;

— an investor places resources at the higher interest rate than bank deposits;

— lack of extra commission fees (members need to pay a commission fee for
the online platform to use its services only);

— a borrower receives a consumer credit at a relatively low interest rate
because of a lack of traditional intermediaries (banks);

— an investor determines a borrower and the loan amount independently.

First P2P loan was granted in Britain by ZOPA (Zone of Possible Agreement),
where the amount loans in 2016 was more than 930 million euros. Subsequently, it
was joined by other companies, namely: Avant, SoFi, Funding Circle, Trustbuddy
and Thincats. Currently, platforms for P2P lending can be found in Australia,
Germany, China, India, Norway, Sweden and Finland.

Analysts at Morgan Stanley in 2015 rated the global volume of such lending
in the amount of 112 billion euros, and according to forecasts, the value of P2P
loans could reach 177 billion euros, 214 billion euros in 2018, 265 billion euros
in 2019, and 278 billion euros in 2020. Estimated total annual global growth rate
during 2014-2020 amount to 51% (Stanly, 2015).

Some banks in Ukraine have also started using the P2P lending instrument
offering higher yields (in average +5% per annum on the base rates on deposits). This
enabled to get interested a significant number of customers and P2P lending volume
amounted to 0.05 billion euros as of April 1, 2016 (National Bank of Ukraine, 2016).

But meanwhile, experts reveal the underlying problems of the development
of P2P lending, namely, the lack of collateral and reserves formed for credit risks;
complexity of the procedure of debt collection; no liability of intermediaries; a low
level of public awareness about potential risks; high probability of loan default.

Main countering action against «bad» debtors is to provide information on
bank loan default to the credit record bank and denial of further loans.

But it is possible to reduce the risk of consumer credit default at the stage
of applying for a loan, when the Internet platform launches an algorithm for
determining the solvency of a borrower, who should to be effective both under
ordinary circumstances and amid crisis.

Analysis of recent research and publications. The problem of determining the
individual credit risk in P2P lending at a scientific level was started to be thoroughly
explored together with the development of the theory of risk management. Such
modern scientists as Yanhong Guo, Wenjun Zhou, Chunyu Luo, Chuanren Liu and
Hui Xiong argue that the traditional (statistical) models of credit risk assessment
cannot meet the needs of individual investors in P2P lending because they do not
provide a clear mechanism for asset allocation (Guo et al., 2016). Lixin Cuil, Lu
Bail, Yue Wangl, Xiao Bai, Zhihong Zhang, Edwin R. Hancock agree herewith
and claim that the use of statistical methods is difficult because of the problem
of defining relationships between various factors that affect the final value of
the credit risk (the probability of the borrower default) (Cuil et al., 2016). Other
researchers (I-Cheng Yeh, Che-hui Lien) suggest using the approaches based on
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artificial intelligence (e.g., classifier tree) in scoring models (I-Cheng & Lien,
2009). But the initial data for these techniques are multidimensional and unstable,
which adversely affects the efficiency of determining the solvency of a borrower.

Unlike previous studies that seek to determine the probability of default,
Carlos Serrano-Cinca and Begonia Gutiérrez-Nieto offer to evaluate the estimated
returns of P2P loans (the higher the risk of loan default is, the more profitable it
should be). In this case, the factors that determine the profitability of a P2P loan are
different from the factors that determine the probability of default (Serrano-Cinca
& Gutiérrez-Nieto, 2016). These authors found that the use of evaluation system of
estimated profit in scoring models by means of a multivariate regression approach
is more efficient than using a traditional credit scoring system based on a logistic
regression. In addition to profitability, scoring systems, according to S.Arya,
C.Eckel and C.Wichman, should be correlated with indicators of impulsivity,
temporary benefits and reliability (Arya et al., 2013).

In the work by Carlos Serrano-Cinca, Begofia Gutiérrez-Nieto and Nydia
M. Reyes it is offered to use not only financial figures, but also take into account
the social and environmental consequences of P2P lending in the scoring models
(Serrano-Cinca et al., 2016). Assessment of creditworthiness of a borrower shall be
aligned with the social mission of lending that is the use of a multi-criteria approach
in the assessment is suggested. Herewith, Yuejin Zhang, Hengyue Jia, Yunfei Diao,
Mo Hai and Haifeng Li believe that the assessment of social and environmental
consequences of P2P lending may take place through both social media and social
information of mass media (Zhang et al., 2016).

An analysis of sources of literature allows us to come to a conclusion that the
modern development of P2P lending is connected with the problem of formation ofan
effective model of credit risk assessment of an individual borrower. In this case, not
only financial and non-financial indicators of borrower’s solvency assessment, but
also environmental factors during such an assessment are important. Assessment of
individual credit risk under ordinary circumstances is typologically different from
similar assessment amid crisis. The theoretical basis in terms of the development
of P2P lending amid crisis is not enough developed at the present time. There
are also issues such as the definition of qualitative and quantitative indicators of
credit risk assessment, characteristics of the classes of borrowers and the impact
of environmental factors on the level of borrower’s default are not sufficiently
elaborated.

The purpose of our article is to develop models for determining the individual
credit risk of a borrower in P2P lending amid crisis.

To achieve this objective, the following tasks were set:

—To identify the financial (quantitative) and non-financial (qualitative) indicators
for assessing the credit risk of an individual borrower who applies for a P2P loan;

—To explore the interrelation of a credit risk level with a class of an individual
borrower and the cost of P2P loan;

—To determine the impact of environmental factors on the level of the
borrower’s default.

Formulation of the main material. Under IFRS, credit risk is determined as
a risk that one party to a financial instrument contract will not meet its obligations,
and it will cause a financial loss of the other party. However, any contract that gives
rise to a financial asset of one business entity and a financial liability or capital
instrument of another business entity shall mean a financial instrument.

Banks use in the evaluation of individual credit risk of a borrower both their
techniques and techniques of the national regulator, which has the right to control
the impact of this assessment. A credit risk level is directly connected with an
amount of the reserves to be formed by a bank for a certain lending transaction.
Online P2P lending platforms, just like banks, also have the right to develop and
use different scoring models.
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The procedure for determining the credit risk of an individual borrower
begins immediately after completing a certain form by an applicant for a loan and
undergoing the identification phase. Then, the Internet platform invites information
on a borrower from the credit record office. After the scoring, a borrower is assigned
with a class (ranking), on which the interest rate (cost) of a loan and the maximum
possible loan amount depend (Fig. No.1).

As Figure 1 shows, the choice made by an Internet platform in terms of
quantitative and qualitative indicators to be used in the scoring model is important
in the assessment of P2P lending quality category. In order not to complicate the
information processing, the number of indicators should be limited and data which
are used in their calculations should be open for verification.

For this purpose, for credit scoring of an individual borrower (other than an
individual who is a business entity) we suggest using the following quantitative
and qualitative indicators:

1. Quantitative indicators: K1 shall mean the ratio of net income of an
individual borrower to consumer loan payments (the higher the indicator, the easier
for a borrower to get a loan); K2 shall mean the ratio of a debt amount under a loan
to the market or appraised value of a credit facility (the lower the indicator value, the
more likely it is that in case of collection from a borrower, sales revenue from a credit
facility, which serves as collateral, will allow an investor to compensate a loan).

2. Qualitative indicators: K3 shall mean the age of a borrower; K4 shall
mean the availability of a regular job; K5 shall mean the common employment
experience; K6 shall mean repaid or outstanding loans in the past.

Quality category of a P2P loan

v

Credit record office information

v

| Scoring model of an Internet platform |

|
Y v

Risk assessment quantitative indicators | |Risk assessment qualitative indicators

v v

Borrower’s class (ranking)

v

Probabilities of borrower’s default under ordinary circumstances and amid crisis

v v

P2P lending interest rate level Loan amount

Figure 1 — Algorithm for Determining Credit Risk,
Amount and Interest Rate of P2P Lending
Source: Prepared by authors

Assessments of individual credit risk of an individual borrower are done by
the formula 1: (1)

y=f(K1, K2, K3, K4, K5, K6)

To determine the effectiveness of the suggested assessment model of individual
borrower’s credit risk, let us take 20 real credit records of PJSC CB ZEMELNY
KAPITAL and calculate the above qualitative and quantitative indicators therewith.
We would like to note that 10 loans out of 20 have been granted by the bank during
the crisis period (Table. 1).
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Table 1
Initial Data for Individual Borrower’s Credit Risk Assessment
» Qualitative and Quantitative Indicators to Assess Individual Borrower’s
5}2 Credit Risk
g . .
gé %%?ég%}\sle Qualitative Indicators Y*
- KI | K2 K3 | k4 | K5 K6
Under Ordinary Circumstances
. No past
1 1,30 0,71 54 | Job available | 30 o 1
2 | 123 | 075 36 | Jobavailable | 15 Repaid |
: No past
3 1,25 0,81 55 Job available 20 102?ns 1
. Repaid
4 1,35 0,73 47 No job 15 in time 1
: No past
5| 144 0,70 41 | Job available | 20 opast g
6 | LI8 | 072 33 | Jobavailable | 15 | NoPast | g
7 1,16 0,74 23 Job available 5 Breaches 0
8 | L13 | 080 55 | Job available | 37 Repaid =
. No past
9 | 093 0,70 34 No job 10 Tohas 0
10 1,1 0,83 21 Job available 7 Breaches 0
Amid Crisis
. Repaid
1| 130 0,70 37 No job 15 Sepaid |
2 | 132 0,65 27 | Jobavailable | 8 Nopast |
3| 131 | o068 31 | Jobavailable | 16 | Repaidin |
4 | 130 | 060 38 | Jobavailable | 18 | NoPast |
5| 133 | 064 42 | Jobavailable | 20 Nopast |
6 | 125 | 071 34 | Jobavailable | 7 Nopast | ¢
7 ] 118 | 075 22 | Jobavailable | 5 Nopast | ¢
8 1,25 0,70 58 No job 31 Breaches 0
: No past
9 | 1,28 0,72 28 No job 8 Tohas 0
10 1,25 0,75 45 Job available 28 Breaches 0

*yis 0, if terms and conditions of a loan agreement between a borrower and the
bank have been implemented in full; and y is 1, terms and conditions of a loan agreement
have not been implemented in full or partially.

Source: Prepared by authors

Built terms (under ordinary circumstances and amid crisis) for quantitative
variables (K1, K2, K3, K4, K5, K6) of a model are shown in Table 2.
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Table 2
Terms (Linguistic Assessment) for Indicators K1, K2, K3, K4, K5, K6

Term Qualitative and Quantitative Indicators
ki | kK | k3 | kK4 | K5 | K6
Under Ordinary Circumstances
Terml 116 90.1.01 | 11.0,0.90) | [18,25)| Nojob | [0,5) | Outstanding loan
(H) low T T ’ ’ in the past
Term 2
©) [1.1,1.25) 1[0.90,0.80) | [25, 50) - [5, 10) [ No loans in the past
medium
Term 3 .
B) | >=125 |[080.070]| >=50 | 790 | >=10 Timely loan
High available repayment in the past
Amid Crisis
Terml . Outstanding loan
(H) low [1.1,1.25) [[0.90,0.80) [ [18,30] [ Nojob |[[0, 10) i1 the pgst
Term 2
(C) |[1.25,1.30)|[0.80,0.70]|[31, 40) - [10, 15) [ No loans in the past
medium
Term 3 Job Timely loan
(B) >=1,30 <70 >=40 . >=15 repayment
High available in the past

Source: Prepared by authors

Let us apply detached terms to real credit records of PJISC CB ZEMELNY
KAPITAL (Bank) (see Table 3).

From Table 3 it is obvious that the value of individual borrower’s credit
risk 1s minimal if the ratio of net income of an individual borrower to consumer
loan payments is «high» (the ratio value under ordinary circumstances equals to
or exceeds 1.25, and to 1.30 amid crisis), and a borrower did not take any loans
in the past or repaid previous loans timely and in full. The level of individual
credit risk increases significantly when the ratio of loan repayment in the past is
«low» (previously, an individual repaid loans in violation of the agreement), and
K1 indicator is «medium» (its parameters are within the range of 1.1 to 1 25 under
ordinary circumstances, and 1.25, 1.30 amid crisis) or «low» (its value is within the
range of 0.90 to 1.0 under ordinary circumstances, and of 1.25 to 1.30 amid crisis).

Moreover, in times of crisis, when assets value begins to depreciate, the ratio
of loan debt to the market or appraised value of a credit facility (K2 indicator) is of
special importance. It is desirable that the K2 indicator is lower than 0.7 in times
of financial instability.
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Table 3
The Compact View of the Knowledge Database
by Individual Borrower’s Credit Risk Assessment

Qualitative and Quantitative Indicators
Y ® e [ | 4 [ &5 | Ke
Under Ordinary Circumstances
1 B B B B B C
2 C B C B B B
1 3 B C B B B C
4 B B C H B B
5 B B C B B C
6 C B C B B C
7 C B C B H H
0 8 C B B B B B
9 H B C H C C
10 C C H B C H
Amid Crisis
1 B B C H C B
2 B B H B H C
y 3 B B C B B B
4 B B C B B C
5 B B B B B C
6 C C C B H C
7 H C H B H C
0 8 C B B H B H
9 C C H H H C
10 C C B B B H

Source: Prepared by authors

The above indicators assist in assigning a certain ranking (class) to an
individual borrower, which determines the maximum amount of P2P loan and the
interest rate. Characteristics of classes of individual borrowers are given in Table 4.

As Table 4 shows, individual borrowers, who have the higher probability
of default according to the results of scoring assessment are assigned with higher
interest rates, and in some cases it is advisable to deny P2P loan at all (for example,
in case of borrowers of Class 4, who have the highest level of individual credit risk).

We would like to note that the probability of default of an individual borrower
increases significantly amid crisis through significant change of environmental factors.
In this connection, we recommend to consider the state of the environment in the
process of decision-making on P2P lending (the probability of default of an individual
borrower under ordinary circumstances and amid crisis is shown in Table 5).

The investor’s risk could be reduced by means of insurance companies, which
in case of problems with the solvency of a borrower will repay deposits together
with interest (an investor will not even notice the delay in P2P loan). But deposit
insurance, in turn, increases the cost of P2P loan that can also affect an investor’s
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decision regarding allocation of financial resources.

Thus, P2P lending is a new financial instrument in the lending market that
does not require involving any intermediaries (banks) and is carried out by using
the Internet. The advantages of P2P lending are as follows: savings on transaction
costs and variable nature of determining the loan cost and its maximum amount.
The main disadvantages of P2P lending include the high probability of a deposit
default (especially amid crisis).

Table 4
Characteristics of Classes of Individual Borrowers under P2P Lending
Class of
an Indi- Ch L Credit Risk | Interest Rate
. aracteristics
vidual Level Level
Borrower
1 The financial status is high: qualitative and Low Below
(high) [ quantitative indicators that characterize the the average
current solvency of an individual borrower market bank
and his/her financial capacity to fulfil the loan level
obligations are not lower than their optimal
values or exceed these optimal values. A
borrower has a job and «good» credit records
on the date of application submitted for P2P loan.
2 The financial status is good: qualitative and | Medium At the level
(medium) | quantitative indicators that characterize the of the middle
current solvency of an individual borrower market bank
and his/her financial capacity to fulfil the loan or higher level
obligations correspond to the optimal values,
but there are some negative trends: changing
the job with worsening conditions, growth
of liabilities of an individual borrower. A
borrower has a job and «good» credit records
(or did not take loans in the past) on the date
of application submitted for P2P loan.
3 The financial status is satisfactory: High Significantly
(low) | qualitative and quantitative indicators that higher than
characterize the current solvency of an the average
individual borrower and his/her financial market bank
capacity to fulfil the loan obligations do not level
always correspond to the optimal values. A
borrower has a job and did not take loans in
the past on the date of application submitted
for P2P loan.
4 The financial status is poor: qualitative and | Maximum Denial
(critical) | quantitative indicators that characterize the of granting
current solvency of an individual borrower a loan
and his/her financial capacity to fulfil the
loan obligations are significantly below the
optimal values. A borrower is unemployed
and has «bad» credit records on the date of
application submitted for P2P loan.

Source: Prepared by authors

ISSN 2786-491X (Print)

73



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

Table 5
Probability of Default of an Individual Borrower
under Ordinary Circumstances and amid Crisis
Probability of Default
Class of an Individual Under Ordi foanyol oA
Borrower nder rdinary Amid Crisis
Circumstances
1 0.10-0.30 0.15-0.35
2 0.31-0.60 0.36-0.70
3 0.60—-0.99 0.71-0.99
4 1.0 1.0

Source: Prepared by authors

Conclusions. 1. Due to the high volatility of financial markets, the assessment
of credit risk in P2P lending is a relevant issue for both domestic and foreign financial
institutions.

2. The suggested technique of assessment of individual credit risk of an
individual borrower is based on neural technology. It is recommended to use certain
quantitativ e and qualitative indicators for credit scoring.

3. Depending on the level of individual credit risk of an individual borrower,
a class of a debtor, which in turn affects the amount of the P2P loan and the interest
rate, is determined.

4. The probability of default of an individual borrower increases amid crisis
significantly. It is recommended to consider the impact of environmental factors in
the P2P lending decision-making process.
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Kamepon Barmanriiy, Bosogumup boounias, Jlapuca Mapueniok

PO3BUTOK P2P KPEJJUTYBAHHSI B YMOBAX KPU3HU

Anoranisg. CyvacHuii posBuTok P2P kpexuTyBaHHS TOB’s3aHUM 3 mpoOieMOro
(hopMyBaHHS pe3yTBTaTUBHOI MOJIENTi OLIHKKA KPEIUTHOTO PU3UKY MO3MYANbHUKA (i3HIHOT 0cOo0H.
[Tpu 11pOMy BaXKJTMBE 3HAYCHHS MAlOTh HE TiBKU (PIHAHCOBI Ta HE(IHAHCOBI MOKA3HUKHU OI[IHKU
ITaTOCIIPOMOXKHOCTI MMO3UYAIbHUKA, a i YNHHUKK 30BHINIHBOTO CEPEIOBHIIA ITi]] YaC 3AIHCHEHHS
uiei ouinku. B opanHapHMX yMOBax OIHKA 1HIMBIIYaJIbHOTO KPEIUTHOTO PU3UKY THIIOJIOTIYHO
BIZIPI3HSETHCS BiJI QHAJOTIYHOI OLIHKM B Tepiox Kpu3w. B poOOTi 3ampomnoHoBaHO MiXia 110
BUPINICHHS NPOOJEMH pe3yJbTaTUBHOIO BU3HAYEHHS I1H/MBIIyalbHOTO KPEIUTHOTO PH3HKY
nmo3uyanbHuKa-(Pi3uaHoi 0codm y mporieci HaganHsa P2P kpenuty. ABTOpH Big3Ha4aroTh, mo P2P —
KPEIUTYBaHHS Ma€ psJ] IIepeBar y MOPiBHIHHI 3 TPAAULIIHUM KPEANTYBAHHSIM, a caMe: KOHTaKTH
MiX iHBGCTOpaMI/I Ta M03UYaIbHUKAMHU ITPOXOJISTh IIBUJIIIE, OCKUIBKH IOBHICTIO 31 CHIOIOTHCS HA
creuianizoBaHiit [HTepuer nnaT(bopm YHaCHHKH KPE/ITHOT yronmu (iHBecTOpH Ta HOSI/l‘iaHle/lKI/I)
€ plBHOHpaBHI/IMI/I CTOPOHAMH, SIKi HE TIOB’s13aH]1 Mi’K COOO0I0 IHIIUMHM TOCTIOAPCHKUMH 3B’ I3KaMH;
IHBECTOP PO3MIIIYE pecypcH Mif OUIbIIY BiJICOTKOBY CTaBKY, HIX 32 OaHKIBCBKUMH JICTIO3UTAMHU;
Bi,[[CYTHiCTL JOMATKOBUX KOMICIHHHMX TIaTeXiB (yYaCHHKH IOBHHHI TUTBKH 3aIlUIaTHTH TEBHY
KOMICII0 OHJIalH- nnaTq)ole 32 MOXIIMBICTh BHKOPHCTOBYBAaTH Ii cepBic); uepes BmcyTchTL
Tpa)mumm/lx MOCEPE/IHUKIB (6aH1<13) MO3UYAJIbHUK OTPUMYE CIIOKHMBUUI KpPEIUT 3a BiJJHOCHO
HU3BKOIO BiZICOTKOBOIO CTaBKOIO; IHBECTOP CAMOCTIIHO BU3HAYA€ MMO3MYAILHUKA Ta CyMy KPEIHTY.

ABTOpamMH po3poOJICHO AJITOPUTM BU3HAYEHHS KPEJUTHOTO PU3HMKY, CyMH Ta BiJJICOTKOBOI
ctaBku 3a P2P kpeauryBaHHsM.

JIns KpenuTHOTO CKOPMHTY MO3WYaibHUKA — (i3udHOI ocodu (kpiM (izmuHOi 0cobwm, sKa
€ Cy0’€KTOM TOCHOAAPIOBAHHA) 3aI[POTIOHOBAHO BHUKOPHCTAHHS NMEBHUX KIUTBKICHUX Ta SIKICHUX
MOKa3HHKIB.

Hanano xapakTepucTUKy KJaciB 03MYaIbHUKIB — Qi3nuHuX 0ci0 3a P2P kpeanuTyBaHHIM.

Bukiranenuii miixig cupsiMoBaHuUi Ha SMEHIIIEHHI PU3MKY IHBECTOpa Ta CTablIIbHUI PO3BUTOK
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Abstract. The article is devoted to the practical analysis of reforming the land market in
foreign countries from the temporal and legal aspect in the context of explaining the possibility and
expediency of its application in Ukraine.

The article deals with the problem of reforming of the land sale market in the context
of foreign countries, taking into account of the temporal legal aspect, which is reflected in the
chronological, systematic improvement of the scientific and legal positions, depending on the
national peculiarities of the economy, politics and legislation of the countries.

The article focused on the analysis of successful land reforms in the developed democratic
countries. We analyzed the structure of land management and the system of land auctioning, which
are the part of state regulation in most countries.

Firstly, the article focuses on the realization of a stable economic and legal foundation for a
free land market, which is variable in the context of economic liberalization. The free land market
has a very wide «chain of consequences», which indicates hard direct proportional dependence
on the current situation in the country’s economy. Therefore, a «must have» logical step before
implementing the reform is a desire to stabilize the economy. In the article we analyzed other
external factors that may adversely affect the land market in Ukraine.

The important form of regulation of the land market is to limit the maximum and minimum
area of a land that can be purchased by one owner. The territorial interconnection between the
maximum area for sale and the territory of the states has been expanded, as well as the political and
economic course of development of agricultural production, which, taken together, are the most
common factors for establishing such restrictions.

We paid attention to the fact: when countries choose scenarios for land market reform, they
should focus on long-term territorial development strategies that exclude economic planning for
agricultural land leases.

As a result, it is noted that the repeal of the moratorium on the sale of agricultural land
is economically feasible and theoretically justified. Accordingly, we fully support the existing
legislative initiative in Ukraine to open up the agricultural land market.

Keywords: land market, moratorium, land purpose, agroholding, land reform

Introduction. The problem formulation is based on the enactment of a Law of
Ukraine «On Amendments to Certain Legislative Acts of Ukraine on the Circulation
of Agricultural Lands» by Verkhovna Rada of Ukraine on March 31, 2020. It should
be noted that it was an active debate in society on the expediency of opening the
agricultural land sale market since enactment of this law in the first reading. The terms
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of land ownership were also discussed. This situation seems quite logical considering
that Ukraine has prolongated a moratorium on agricultural land sales for many years.

Fundamental decisions about opening or closing markets usually are subjects
of careful estimation because those decisions can affect financial and economic
social relationships at the state level. The process of estimation includes estimation
through the prism of the experience of other countries that have already successfully
implemented such reforms. The land sale market is no an exception. This process
necessitates the development of an appropriate scientific basis for the land sale
market implementation.

Analysis of recent research and publications. In the process of research
a large number of works of scientists have been analyzed, such as: L. Vranken,
M. Hartwigsen, Z. Lerman, B. Gemeda, B. Girma Abebe, F. Eckardt, L. Mjes,
S. Goytia, G. Dieterich, A. Vasile, B. Haerlin, S. Fuchloch, and others.

The purpose of our article is to analyze the experience of reforming the land
sale market in different countries in terms of temporal legal aspect in the context of
explaining the possibility and expediency of its implementation in Ukraine.

Formulation of the main material. On the basis of data obtained from
the analysis of the scientist’s achievements, we can make a conclusion that the
beginning of agricultural land reforms in the developed countries of the West
began in the late 1950’s. It is associated with the liberalization of the economy and
foreign markets. The United Kingdom has the longest history of the agricultural
land market. In the U. K. acts of purchase and sale of this type of land have been
making for over 200 years. Most scientists believe that land market reform is being
lobbied by the governments of the countries as a result of the urgent need to take
out existing agricultural farm ownership from the shadow and the need to expand
the existing agricultural land cadastre.

Except these reasons, it is also necessary to refer to the primary sources of
legal initiatives for opening the agricultural land market in Ukraine. Decisions of
The European Court of Human Rights are the important precedents for Ukraine.
Enforcement of the Decisions of The European Court of Human Rights is mandatory
for Ukraine.

On May 22, 2018, The European Court of Human Rights (ECHR) made
a decision in case «Zelenchuk & Tsytsyura v. Ukraine» (2018). This Decision
established that the Ukrainian legislation which establishing a moratorium on
the sale of agricultural land contradicts to Article 1 of the First Protocol to the
Convention for the Protection of Human Rights and Fundamental Freedoms. This
Decision of the ECHR could be called resonant. According to the court’s decision,
Ukraine has the choice: the moratorium has to be abolished and interference into
property rights will be canceled, or the moratorium will be maintained or replaced
by alternative measures, with mandatory removal of the contradiction of the
Convention. It causes importance of evaluating of existing models of successfully
implemented land sale markets for systematically adaption of existing Ukrainian
legislation to new conditions.

L. Vranken emphasizes that members of European Union have differences
in the regulation of land exchanges (Swinnen et al., 2016). There are several
categories of land sale market rules.

1. Measures to protect a renter.

2. Measures to protect the owner-cultivator.

3. Networks for the protection owner of the non-agricultural farm ownership.

4. Avoiding of fragmentation of agricultural land.

Scientist also gives a classification of the systems of regulation of agricultural
land markets in different countries.

1. Countries with a strongly regulated land sale market, such as Slovakia,
Hungary, Poland and France.

2. Countries with moderately regulated land sale markets, such as Austria,
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Belgium, Italy, Portugal, Slovenia, Lithuania, Latvia, the Netherlands and Sweden.
These countries usually have one type of regulation.

3. Countries with less regulated land sale markets, such as Germany, Romania,
Finland, the United Kingdom, Greece and Ireland.

Some researchers (Kvartiuk & Herzfeld, 2019) note that the Land Code
of Ukraine contained liberal positions on the land sale market at the time of
enactment, but establishing of moratorium on land sales became a barrier to the
implementation and providing of land ownership for citizens. It is a violation of
their constitutional rights and freedoms. Another aspect noted by the authors was
that the Ukrainian economy was also affected by the fact that the rules of market
relations stopped function properly. It means situation when land as capital moves
to more efficient land users.

M. Hartvigsen (Hartvigsen, 2015) notes that majority of Central European
countries have implemented land law reforms and land markets opening since 1989.
At the same time countries provide a land consolidation by embodiment of small
landowners. It is stated that the program and mechanism of land consolidation is
directly proportional to the legal land market.

At the same time, some authors (Kuns et al., 2016) argue that the land
consolidation in the post-Soviet area is not an option to solve the problem. Real
conditions of agricultural production should have a long-term perspective and not
exist in the context of short-term leases and cooperation agreements. Therefore,
unless the conditions change, large-scale stock market funded agricultural
companies would not play an important role in the future of food production in the
Commonwealth of Independent States members.

Atthe same time, Z. Lerman (2017) notes that the most striking feature of land
reform in the post-Soviet area was the overall transition from collective to individual
land ownership in agriculture, which was accompanied by the privatization of legal
land ownership. Nowadays, the pace of agriculture and the achieved level of recovery
are higher in countries that pursued a strong individualization policy (Caucasus,
Central Asia), whereas in countries with less thorough individualization reforms
(European CIS), recovery happened slowly. For ensuring continuous improvement
of families’ incomes and overcoming poverty, politic measures have to be applied
for promoting of increment of very small family farms and encouraging access by
small farms to market channels and services.

Many researchers also pay attention to other aspects of the land sale market.
For example, B. Gemeda, B. Girma Abebe, F. Eckardt (2019) emphasize on studying
of the nature of urban expansion and development in terms of land speculation
and urban lengthening. Urban territory extends to neighboring peripheral areas,
speculators keep their land off the current market, so land and building developers
have to skip it and homebuyers must go further distances to buy new land and
homes. This extra distance causes wasting additional costs by increasing the cost of
development, exploitation and fare.

L. Mjes, (2019) notes that cadastral systems provide important information
for the public and private sectors. For better understanding of the functions and
consequences of a cadastral system, we have to understand its development.

According to S. Goytia (2019), in the majority of developing countries, rapid
urbanization has forced a large portion of the urban population to turn to informal
land markets of real estate. Informal developments are usually built without
construction or regulatory requirements. Owners don’t get any rights to property
because of lack of basic infrastructure services. This phenomenon is widespread in
areas where not enough of serviced land at affordable prices.

Poverty is often blamed for the development of informal markets. But too
strict land-use rules also play a central role in land prices rising in the formal sector.
High land prices make the substitution effects and force lower-income households
to move to the informal sector.
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G. Dieterich (2018) finds that the price paid for land is dependent on many
factors, including the current economic and social situation, national and regional
urban and legal policy, especially at the municipality level. Municipalities initiate the
development and creation of constructional land by zoning within their land use plans.
Municipalities and the Church maintained their land during the development process.

A.Vasile(2017),B.Haerlinand S. Fuschlos (2016) suppose thatthe accumulation
of land in the hands of several owners (concentration of land or capture of land) can
be considered as dangerous and at the same time widespread phenomenon in Central
and Eastern Europe. Favorable conditions for land concentration and capture of land
may be due to existing rules or to deficiencies in existing rules. Researches show that
these processes have intensified in recent years in the European Union in general and
in the new Member States in particular (Kay et al., 2015).

Analysis of European experience found that about 3% of large agricultural
land (over 100 hectares) belongs to owners who own 52% of the total agricultural
area. At the same time 75% of small agricultural owners (less than 10 ha) own only
11% of existing agricultural land (TNI, 2016).

However, despite existing scientific researches, this issue still needs further
study and rethinking. In particular, scientists have not investigated the question of
the experience of reforming the land sale market in foreign countries in terms of
temporal-legal aspect in the context of explaining the possibility and expediency
of its application in Ukraine.

Agricultural lands are an important foundation for building a market
economy. This is especially striking when the state positions itself on the world
market as an agricultural country. As a result of a review of scientific sources, it was
found that opening of the land sale market significantly revitalizes the country’s
economy and also allows it to receive additional budgetary revenues annually.
At the same time, each individual country made its own adaptive and balanced
scheme of realization of agricultural land markets. In the author’s opinion, positive
experience for Ukraine is establishment of special control bodies to carry out price
control and administrative control of agricultural land markets. For example, the
state-owned company «Bodenververwertungs- und verwaltungs GmbH» (BVVG)
was established in Germany. In France land markets have been controlled by the
Society for Land Development and Rural Settlement since 1960 (3, p. 16). There
are many reasons for creating such a market intermediary. First of all, it provides
free and equal market conditions and accelerates the process of implementation of
land purchase plans.

However, there is no reason to believe that there will be a quick solution to
the issue of implementation of a real and legal agricultural land market. In Mexico,
the process of allocating and purchasing of 100 million hectares of agricultural
land has taken almost 100 years. In Brazil, the solution to this problem has been
taken 30 years. The experience of land privatization in the countries of the former
USSR, before the moratorium was established, was completely unpredictable.
145 million hectares have been privatized here over 10 years (1991-2001) (Lerman,
2017). This process is easily explained by the fact that the few CIS members
(Ukraine, Russia, Latvia and Lithuania), which have chosen the way to dismantle
collective farms and liberalize markets, have created the conditions for purchase of
land at a reduced price. That is the reason why the Verkhovna Rada of Ukraine has
adopted a moratorium on the sale of agricultural land. This was aimed at stopping
the irreversible processes of mass alienation of land.

The moratorium in Ukraine has ended on January 1, 2020. In the interstrice
before the adoption and signature by the President of the law «On Amendments
to Certain Legislative Acts of Ukraine on the Circulation of Agricultural Lands»
on March 31, 2020 (according to the law Ne 2178-10) there is a legal vacuum and
uncertainty of the procedure for alienation of agricultural lands. However, even
after the adoption of the law, remain many controversial aspects.
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First of all, there is a lack of a fundamental and consistent land market strategy
in Ukraine. Earlier we noted that majority of European countries concentrate their
efforts on the development of farms and small businesses. This politic is reasonable.
When country has a quit small zoning area for agricultural land, it is easier to
formulate and control agricultural product pricing in the presence of large numbers
of separated farms. However, if there are specialized agroholdings, it makes the
conditions for the displacement of small farms and for forming of monopoly
segments of markets. Those conditions should not arise in equal market relations.
Therefore, the infusion of capital of international companies in the form of the
formation of structural units of non-resident agricultural holdings in countries with
limited resource of agricultural land is irrational and unprofitable in the long run.
Such a strategy is effective in countries with hundreds of millions of hectares of
agricultural land (USA, Russia, Mexico, Brazil, China, India). These countries are
major exporters of agricultural products because they have high yields. At the same
time, territorially smaller countries need to have a support program for their own
producer, and if there is an import of a certain volume of products, they must form
a united national pricing policy.

It is impossible to avoid the danger of monopolization of the agricultural
market by agricultural holdings, as well as the significant danger to the environment,
soil depletion, destruction of the natural ecosystem, deterioration of product quality
due to the use of genetically modified technologies etc.

In the author’s opinion, saling of agricultural land with an area of up to
10 thousand hectares to one owner for individuals and legal entities (according
to the law Ne 2178-10), since 2024, this legislative approach would be illogical
approach. This is evidenced by the experience of European countries and existing
government and budget support programs for farms, which have been adopted
annually since the reporting year of the introduction of the moratorium.

However, it should be noted that the opening of the land market is an extremely
important step for Ukraine in terms of filling the state budget and ensuring the realization
of land ownership rights by citizens of Ukraine. We argue that the adoption of the
moratorium on the sale of agricultural land does not comply with the Constitution of
Ukraine. It was noted above that the adoption of the moratorium also did not comply
with the Convention for the Protection of Human Rights and Fundamental Freedoms.
The moratorium restricts the inalienable right of a citizen and interferes into making of
private-law relationships between citizens, which should be institutionally outside of
public law (Zelenchuk and Tsytsyura v. Ukraine, 2018). The existence of the moratorium
is contrary to the rules of national and international law, which are fundamental in most
countries of the world. At the same time, in the temporal-legal dimension and in the
context of existing legal reality in Ukraine, the moratorium was critically necessary to
preserve national security at the time of its adoption.

Ehereby, the moratorium was a temporary measure aimed at certain
restrictions on citizens’ rights. The main task for Ukraine during existing of the
moratorium was to create all the necessary conditions for the implementation of
a free and transparent market for agricultural land. However, we noticed that by
2020 the government had not proposed a proper long-term agricultural land market
development program, which led to a consistent extension of the moratorium.
Some authors have noted (Kvartiuk & Herzfeld, 2019, p.14) that a long-term
restriction of ownership leads to the malfunctioning of the agro-industrial complex.
This situation occurred in the Republic of Kazakhstan, in which less than 1% of
agricultural land was sold de facto. Accordingly, this situation leads to the inert
display of the crop market, where dominate short-term agrarian projects, such as
oilseed or grain crops. Such a restriction may also be reflected in the mind of the
landowner. The user does not have a responsible attitude to the allotment area, and
this stops the creation of institutions of a responsible owner, which are extremely
important in the post-Soviet countries.
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It should be noted that most European countries today have a land market
open to foreigners (Hartvigsen, 2015). For example, in Bulgary land for agriculture
could be bought by a legal or private person who has been in the country for more
than five years, a company from the country with which Bulgaria has concluded an
international agreement, as well as from EU countries.

In Estonia, foreigners were almost immediately allowed to participate in the
purchase of land for agricultural use. At the same time, in Poland partial restrictions
on the participation of foreign capital in the purchase of agricultural land existed until
May 1, 2016, afterwards it was only eventually abolished for EU citizens. In Romania,
after the country’s accession to the EU in 2007, a seven-year moratorium on the sale of
land to non-residents was introduced. The moratorium was lifted in 2014. In Croatia,
foreigners do not have access to agricultural land. In Ireland, non-EU legal entities have
to get the approval of a Land Commission. In Spain, there are no restrictions for the
purchase and sale of land for foreigners. In the context of our research, the experience
of Germany is interesting. There the process of land market formation was carried out
in several stages. In the first stage of land reform land was not sold but only leased for
12 years. In the second stage the state land was sold at preferential value, first of all, to
those who lost their lands in 1945 or were already involved in agricultural production.
In the third stage lands, which was still in the state fund, were sold on market terms
through auctions. There are no land restrictions for German nationals and foreigners.

In Switzerland, the conditions for the purchase of land include the citizenship
of the EU, one of the countries of the European Free Trade Association or
Switzerland residence permit (Kuns et al., 2016). Therefore, we can say that in
the first stage many European countries had restrictions on the nationality of land
purchasers. At the same time, today almost all EU countries allow the purchase of
agricultural land by citizens of other EU countries.

This information allows us to conclude that restricting the purchase of land
by foreigners is not only the Ukrainian practice. However, in most countries this
measure was positioned as a temporary necessity for a certain period. In Ukraine
this provision is enshrined as a permanent (not temporary) rule. Even the new
proposals, that give hope for foreign investors to enter the market after the
referendum, do not look convincing. Despite all the risks posed by the purchase
of agricultural land by foreigners, banning such operations on a permanent basis
in the face of severe foreign investment deficits is a short-sighted position. We
consider it necessary to note that in some countries the alienation of agricultural
land is permissible. It means that land use restrictions are based on the fact that the
permit for the purchase of agricultural land is issued only to persons who have a
professional qualification in the field of agriculture, who are agree to reside in the
designated territory and to carry out agricultural activities by their own forces.

In particular, in Italy, France and Germany land-usage control consist of that
landowners must obtain permission from the competent public authorities toimplement
land agreements. Public authorities are empowered to prohibit the conclusion of an
agreement due to lack of special education or experience, as well as to modify the
terms of the agreement in part of its validity, land prices, etc. (Babchenko, 2016).

It follows from the above that most scholars emphasize the need of introducing
the open market for agricultural land for any market economy. The doctrine suggests
that the land lease strategy is ineffective because it does not lead to long-term economic
design and this significantly impedes foreign investment. We note that developed
countries governments are trying to create the conditions for long-term investment plans,
which requires an open land market, including for foreign investors. In such a situation,
maintaining the status quo and the moratorium on the sale of agricultural land can lead
to consistent negative consequences not only for the economy and the environment,
but, above all, for the realization of the land ownership rights of individuals.

In terms of foreign economic policy, the weakened position of large
agricultural producers who are forced to use large portions of leased land is an
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advantageous in the short-term perspective and creates the illusion of security
and regulation of the market. Probable liberalization of the land sale market and,
consequently, the rise of land prices encourages these enterprises to reconsider
their land access strategies. These businesses may even be reorienting from short-
term business models of production that are geared toward exporting grain crops
and oilseeds, to the production of long-cycle products, including the opening
of ancillary producs, such as livestock or fisheries. The liberal land sale market
will probably encourage all interested producers to move to long-term business
models and invest in land and technology. Maintenance of large areas of operating
land on the basis of lease agreements with land part owners requires considerable
administrative effort and expenditure from large agricultural enterprises. Many of
them would optimize existing land holdings with certain parts of the purchased
land, gradually reducing the uncertainty of rent.

When we speak about Ukraine, the main debates focus on the reform
scenarios that lie between the status quo and full liberalization and represent a
balanced interaction between policy objectives and the economic efficiency of
agriculture. Considering what is written above, the most rational initiative seems to
be the phased implementation of the reform against the backdrop of existing public
sentiment. In the first stage it is necessary to restrict the land market to foreigners
only. Contrary this policy of «full liberalization» scenario, renters would probably
pay rent before the land rent is completely reduced.

It is possible to predict that the state will have losses as a result of lowering
the market price for land in the process of gradual liberalization (which is de facto
enshrined in the draft law Ne 2178-10). Part landowners may forego some rental
income and farmers will have to deal with less privatization, rental and tax revenue.
As a result, aggregate economic returns are expected to be lower than in case of
full liberalization.

The phased scenario with elements of restrictive agricultural land market
politic may partially redistribute the welfare of large agricultural producers,
because not all of these entities have the proper amount of administrative resources
to provide mixed ownership of the tenant-ownership formula. Accordingly, those
owners who receive the maximum amount of land ownership will be able to move
to more flexible types of farming. At the same time, producers who will not be
able to obtain land to ownership for any reason will have to stay in the positions of
short-term projects (oil plants, grain crops). It is obvious that the rights of tenant
land users are limited, because in case of landlord’s refuse to sell the land or in case
of the land being sold to another landlord, the tenant may incur significant losses
related to land reclamation, irrigation, soil enrichment etc.

In addition, any policy that imposes permanent restrictions, or excludes
certain entities, causes unforeseen side effects associated with the constant search
for rent, which will be significantly complicated by the right of redemption of the
land by tenants (this principle is enshrined in the draft law Ne 2178-10).

We can conclude that the phased scenario is a compromise for Ukraine,
but by 2024 it will not be able to activate the land market to a sufficient level to
attract investment. However, for today, this approach is non-alternative. We have
emphasized that countries such as Germany, Poland, France and Brazil have also
been opening the land market in stages and the land reform has been going on for a
total of 10 to 30 years. Therefore, despite the attractiveness of the full liberalization
market, it is risky for Ukraine for the following reasons:

* high probability of lack of competition due to the launch of multinational
companies;

* high probability that the population will absolutely not accept the reform
and this can lead to protests and riots. The sale of agricultural land is an unpopular
issue in society amid the populist slogans of individual political leaders;

* it is impossible to rationally evaluate the land market because military
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aggression is currently taking place in the East of Ukraine. In case of aggravate of
conflict and territorial losses, the normal functioning of the land market may be in
jeopardy by the lack of a mechanism for securing property rights in temporarily
occupied territories. In the case of presence of foreign capital, the situation is very
complicated because the dispute will fall within the legal field of international law,
which will negatively affect the prestige of Ukraine in the eyes of international
institutions and other states;

+ the absence of an administrative market intermediary (such an intermediary
exists in Germany and France) will inevitably lead to the emergence of formation
of a shadow land market. Presence of land shadow market is a disadvantage for
replenishing the state treasury;

 from the position of political economy theory, for opening the free land
market it is necessary to ensure fully the functioning of a free and transparent
agrarian market in the country. Effective and understandable market laws must
operate in Ukraine. Unfortunately, no proper legislative framework has been
formed in Ukraine so far;

 against the backdrop of the worldwide COVID-19 epidemic and the
attendant global economic crisis, the value of tangible assets (which include
agricultural land, oil, gas, real estate) will be inevitably diminished. At the same
time will also increase the value of working capital due to its over-holding (gold,
silver, world currency, bank assets). Accordingly, there is a danger of a gradual
setback in the price of agricultural land. However, this factor is absolute; it will
also affect the rental relationship;

* lack of effective legal instruments for regulating the market already at the
stage of land allocation. From a formal and legal point of view, it is necessary to align
anumber of normative-legal acts, as well as by-laws, for the making of the agricultural
land market. Those rules for unspecified reasons were not mentioned in the draft
law Ne 2178-10. First of all, it is necessary to change the formula for calculating
the value of land in order to reach the market price level. Those changes should be
amended by the resolution of the Cabinet of Ministers of Ukraine «On Approval
of the Methodology for Regulatory Monetary Land Valuation». Equally important
are the amendments to the Law of Ukraine «About the State Land Cadastre» and
to a number of by-laws of keeping the cadastre, in terms of control adherence by
landowners to land boundaries and areas of lands which are obtained in ownership,
as well as the mechanism of imposing administrative sanctions for their violation.

Conclusions. We have analyzed the experience of reforming the land
sale market in foreign countries in the context of finding out the possibility and
feasibility of its application in Ukraine.

According to the results of the study, we conclude that, on the one hand, the idea
of introducing a land market is quite successful in terms of economic development of the
country. On the other hand, the proposed concept has numerous risks and disadvantages.
One of the disadvantages are excessively large land for sale (73% of the country).

The sale of large territory will probably have a significant negative impact on
Ukraine’s national security, with all its consequences, despite the current situation
in the territories of Donetsk and Luhansk regions due to Russia’s aggression. The
position regarding the sale of land to foreign citizens is doubtful and unsuccessful
in terms of ensuring the territorial integrity of Ukraine, at least in the near future.

According to the results of the study, it is necessary:

1. To reduce the maximum area of ownership of agricultural land to one
thousand hectares (instead of 10 thousand hectares defined by the draft law
Ne 2178-10). The project involves the amount of land for sale which will make
conditions for mass speculation in the land sale market and will build a shadow
scheme in the form of a speculative land market. Hence the need to develop and
adopt a separate law to establish a mechanism for controlling land tenure and land
usage within territorial communities.
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2. It is imperative to create a mechanism for long-term lending to farms for the
acquisition of preferential agricultural land at the same time as the land market opens.
To do this, it is necessary to make the legislative changes to the agricultural development
program until 2030, which was approved by the Cabinet of Ministers of Ukraine.

3. It is necessary to establish legal liability for speculative trade in the land
sale market by introducing appropriate amendments to the Code of Administrative
Offenses and the Criminal Code of Ukraine (in cases where unfair competition and
speculation resulted large losses for the state and third persons).

4. It is necessary to create a mechanism of state control over the observance for
adherence by landowners to land boundaries and areas of lands which are obtained in
ownership, as well as a mechanism of imposing administrative sanctions for their violation.

5. Review the concept of land sale market introduction in Ukraine.

Finally, it should be noted that the issue of land market reform requires further
scientific research in order to identify successful experiences and miscalculations
of foreign countries in this area, as well as the problematic aspects of the newly
adopted law of Ukraine and to make recommendations for their elimination.

Conflict of Interest and other Ethics Statements
The author declare no conflict of interest.

References

Babchenko, O.H. (2017). The peculiarities of the legal regulation of land market in the European
Union. Scientific Bulletin of the International Humanities University. Series: Law, 25,
34-38. [in Ukrainian].

Ciutacu, C., Chivu, L. & Vasile, A.J. (2017). Land Grabbing: A Review of Extent and Possible
Consequences in Romania. Land Use Policy, 62, 143—150.

Dieterich, H., Dransfeld, E. & Winrich, V. (2019). The land-market process. Urban Land & Property
Markets in Germany, Routledge. URL : https://doi. org/10.4324/9781351025744.

Gemeda, B. S., Girma Abebe B., & Eckardt, F. (2019). Urban land speculation; failure of land
market. Journal Survey Review. URL : https://doi.org/10.1080/00396265.2019.1661165.

Goytia, C. (2019). Informal Land Markets. The Wiley Blackwell Encyclopedia of Urban and
Regional Studies. URL : https://doi.org/ 10.1002/97 81118568446.curs0158.

Haerlin, B., & Fuchsloch, S., (2016). Land Rush and the Sellout of Europe’s Farmland. URL :
http://www.arc2020.eu/land-rush-land-grab/.

Hartvigsen, M. (2015). Land reform and land consolidation in Central and Eastern Europe after
1989: Experiences and perspectives. [Ph.D. Thesis, Aalborg University]. URL: http:// doi.
org/10.5278/vbn.phd.engsci.00019.

Kay, S., Peuch, J., & Franco, J. (2015). Extent of Farmland Grabbing in the EU. Policy Department
B: Structural and Cohesion Policies. URL : http://www.europarl.europa.cu/ RegData/ etudes/
STUD/2015/540369/IPOL_STU(2015)540369 EN.pdf.

Kuns, B., Visser, O., & Wastfelt, A. (2016). The Stock Market and the Steppe: the challenges faced
by stock-market financed, Nordic farming ventures in Russia and Ukraine. Journal of Rural
Studies, (45), 199-217. Doi:10.1016/j.jrurstud.2016.03.009.

Kvartiuk, V., & Herzfeld, T. (2019). Welfare effects of land market liberalization scenarios in
Ukraine: Evidence-based economic perspective, Discussion Paper, No. 186, Leibniz Institute
of Agricultural Development in Transition Economies (IAMO), Halle (Saale). URL : http://
hdl. handle.net/10419/195097.

Lerman, Z. (2017). Privatisation and changing farm structure in the Commonwealth of Independent
States. In S.G. y Paloma, S. Mary, S. Langrell, & P. Ciaian (Eds.), The Eurasian wheat belt
and food security (pp. 15-33). Springer International Publishing.

Mjes, L. B. (2019). Cadastral development in Norway: the need for improvement. Journal Survey
Review. URL : https://doi.org/10.1080/ 00396265.2019.1637094.

Proekt zakonu Ukrainy pro vnesennia zmin do deiakykh zakonodavchykh aktiv Ukrainy shchodo obihu
zemel silskohospodarskoho pryznachennia (Ne 2178-10) [The bill 2178-10 «On amendments to
certain legislative acts of Ukraine regarding the circulation of agricultural lands»]. URL : http:/w1.cl.
rada.gov.ua/ pls/zweb2/webprocd 1?pf3511=67059. [in Ukrainian].

Swinnen, J., Van Herck, K., & Vranken, L. (2016). The diversity of land markets and regulations
in Europe, and (some of) Its causes. The Journal of Development Studies, 52 (2), 186-205.

84 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

Doi: 10.1080/00220388.2015.1060318.
Transnational Institute (TNI). (2016). Land Grabbing and Land Concentration in Europe. A Research
Brief. URL : https://www.tni.org/files/publication-downloads/landgrabbingeurope a5-2.pdf.
Zelenchuk and Tsytsyura v. Ukraine — 846/16 and 1075/16. ECHR, Judgment 22.5.2018 [Section IV].
URL : https://hudoc.echr.coe.int/eng/#%22itemid%22:[%22002-11941%22].

Kpucruna PespopoBuu

CBITOBHUI JOCBIJ] PE@OPMYBAHHS PUHKY 3EMJIL:
TEMIIOPAJIbHO-ITPABOBUI1 BUMIP

Anortanisi. CTaTTIO IPUCBSIYEHO aHAII3Y JOCBIMY peopMyBaHHS PUHKY 3eMJIi B 3apyOiKHIX
KpaiHax 3 HONIAAY TEMIIOPAILHO-IIPABOBOIO ACHEKTy Yy KOHTEKCTI 3’SCyBaHHS MOXJIMBOCTI Ta
JIOLIIIBHOCTI HOTo 3acTocyBaHHs B Ykpaini. OCHOBHHI aKLIEHT 30CepPE/PKeHHI Ha aHai31 YCIIIIHIX
3eMeJIbHUX pe(OpM PO3BUHEHHMX JEMOKPATHYHHMX KpaiH. Bylno mnpoaHamizoBaHO SIK CTPYKTYpy
3eMEJIBHOTO YNpPAaBIIIHHS, TaK 1 CHCTEMY 3/IICHEHHSI 3eMEJIbHHUX TOPTiB, sIKi B OUIBLIOCTI KpaiH €
YaCTHHOIO JIP)KABHOTO PETYJIIOBaHHA. B cTaTTi 30cepemkeHo yBary Ha HEOOXiITHOCTI MmoOymzoBH
CTIMKOTO €KOHOMIKO-TIPAaBOBOTO (PYHIAMEHTY JUIS BUTBHOTO PUHKY 3€MJIi, SIKUH 32 CBOEIO CYTHICTIO €
SIBUIIIEM 3MiHHUM 1 BapiaTHBHHM B YMOBaxX JTibepaizaiii eKoHOMiKH. BinbHui PHHOK 3eMITi Ma€e Jye
pO3MIHpEHy IHEPTHICTB, 110 BKa3ye Ha Horo Hp}IMOHpOI'IOpI_III/IHy 3aJICKHICTh BiJl HAsIBHOT cmyaun B
eKoHOMILlI KpaiHu. ToMy JIOMYHUM KPOKOM Iiepet 3[1HCHEHHIM peopMH € CTadimizallis eKOHOMIKH.
ABTOp TIAKPECITIOE, 10 HE 3BAKAIOYM Ha MPUBAOIMBICTH PUHKY IMTOBHOI Jibepatizanii, Horo ciif
BU3HAYaTH PHU3UKOBAHUM B YKpaiHi 3 HACTYITHHX IPUYHH: BUCOKA HMOBIPHICTB BiJICYTHOCTI 30pOBOT
KOHKYPEHIIi1 y 3B 513Ky 3 BUXOIOM Ha PHHOK TPaHCHAIIOHAJHHUX KOMIIAHIi; BUCOKa WMOBIPHICTb
AOCOJIFOTHOTO HECTIPUHHATTS pehOpMH HaCEITCHHSM, [0 MOYKE IIPU3BECTH IO IPOTECTIB Ta3aBOPYLICHE;
B IIepioj] BIHCHKOBOI arpecii Ha cxoai YKpaiHi HEMOKJIMBO PAI[iOHAIBHO OLIHIOBATH PUHOK 3€MIII 1
Y BUIIQJIKy 3aroCTpEHH KOH(UIIKTY Ta TepI/ITOplaﬂbHMX BTaT HOpPMajbHE (yHKLIOHYBaHHS PUHKY
3eMJTi MOXKe OYTH TTiJ] 3arpo3010 y 3B S3KY i3 BmcyTchno MexaH13My 3a0e3MeueHHs IpaBa BIACHOCTI
Ha TUMYAcOBO OKYIIOBaHHX TEPHUTOPISIX; BICYTHICTh aJMiHICTPAaTHBHOIO PUHKOBOIO MOCEPEIHHUKA,
Takoro skuil icHye B HimewunHi un @paH1ii, HeBIIBOPOTHO MPHU3BEE 10 IOSBU TIHHOBOTO PUHKY
3eMIi, IO € HEBUTIIHUM JUI TIONOBHEHHS JIePKaBHOI CKapOHUINI; IS BIIKPUTTSA BUTGHOTO PHHKY
3eMJTi HeOOXi1JHO TIOBHICTIO 3a0e3neunTH (DYHKIIIOHYBaHHS BUILHOTO 1 IPO30POT0 arpapHOro pHHKY B
JiepKaBi 3arajiom, J0ci B YkpaiHi He c(hOpMOBAHO HAJICIKHOT 3aKOHO/IaBUOI 0a3H 3 I[bOTO MUTAHHS; HA
¢omi BcecBitHBOT enigeMii COVID-19 Ta noB’s13aH0i 3 HEIO IPOTPECyI0Y0] KPH3H CBITOBOI EKOHOMIKH
Oyle HEBIIBOPOTHO 3aHIKYBATUCS I[IHHICTH MaTeplaibHUX aKTHBIB, BINMOBIAHO € HeOe3leka
MTOCTAITHOTO PErpecy LiHK Ha 3¢MJIi CLITLCHKOTOCTIONAPCHKOTO IIPH3HAYCHHST; BIACYTHICTh €(PEKTUBHUX
IOPUIMYHAX IHCTPYMEHTIB PEryIIOBaHHS PUHKY BXKE Ha €Tarli PO3MOAITICHHS 3eMelTb.

Kniouosi cnosa: punox semni, mopamopiil, yintbose NPUsHA4eHHA 3eMelb, A2POXONOUHE,
3emenvha pegpopma
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Introduction. Road transport is one of the most important branches of social
production and is designed to meet the needs of the population and social production in
spatial movement. The purpose of public administration in the field of road transport
is timely, complete and high-quality satisfaction of these transportation needs and the
of state defense needs, protection of rights during transport services, safe operation of
transport, compliance with the required pace and proportions and more.

Analysis of recent research and publications. Proper functioning of road
transport is not possible without the existence of a developed and high-quality road
infrastructure, which is just beginning to develop according to global, including
European standards despite 30 years of independence (ie creation) of our country,
and therefore requires both adequate funding and quality public administration.
So to assess the place of highways in the national transport system, a number of
factors that represent public information should be cited. Thus, the length of state
roads in Ukraine is 169.5 thousand km. The network of main routes is spread
throughout the country and connects all major cities of Ukraine, as well as provides
cross-border routes with neighboring countries, of which with a hard surface —
165.8 thousand km; there are still 250,000 km of city streets, the condition of which
is the responsibility of local authorities (Sobkevych, et al., 2013, p. 21). It should
be noted that the general network of highways in Ukraine was actually built by the
end of the 80s and to this day is in a state of mostly reconstruction, with the small
exception of new construction. It is obvious that today the development of public
roads lags behind the pace of motorization of the country at least five times, so the
number of cars compared to the 1980s today has increased 7 times, while the growth
ofroads has increased by 1, 5 times. During 1990-2010, their length did not increase.
It should also be noted that the density of roads in Ukraine is 6.6 times lower than
in France (respectively 0.28 and 1.84 kilometers of roads per 1 square kilometer
of the country). The length of highways in Ukraine is 0.28 thousand kilometers
(in Germany — 12.5 thousand kilometers, in France — 7.1 thousand kilometers),
and the level of funding for one kilometer of roads in Ukraine, respectively, 5.5-6
times less than in these countries. Not surprisingly, in 2017, Ukraine ranked 133rd
out of 148 countries in the ranking of American researchers who asked drivers
of one and a half hundred countries whether they are satisfied with their roads
(N. Antoshchishina, 2013). Thus, the problem of complex administration in the
field of road infrastructure in Ukraine is urgent, which must be solved considering
the international, primarily European experience of effective public management
in this area, which is the subject of research within this scientific article.

The purpose of our article is to determine that public administration
(management) in the field of road infrastructure includes the following components:
the state of legal support for the functioning of road infrastructure in Ukraine and
identify prospects for its improvement; legal grounds, procedure and conditions
for financing road infrastructure in Ukraine and abroad; efficiency of the system of
public administration bodies in the field of road infrastructure and identification of
ways to improve it.

Formulation of the main material.

1. The state of legal support for the functioning of the road infrastructure in
Ukraine and the definition of prospects for its improvement. Thus, the Constitution
of Ukraine, in Article 116 (1996) of the management of state property according to
the law (in relation to road infrastructure) is referred to the powers of the Cabinet of
Ministers of Ukraine. The Law of Ukraine «On Motor Roads» (2005), defines the
legal, economic, organizational and social principles of ensuring the functioning of
roads, their construction, reconstruction, repair and maintenance in the interests of
the state and road users. In particular, it defines the concepts of «highway», «street»,
«road surface», defines the types of roads and their components, road management
authorities and their powers. The novelty of this law is the definition of the legal
status of roads in Ukraine, the classification and procedure for transferring public
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roads to the category of high and general principles of financing the construction,
reconstruction, repair and maintenance of roads.

Concerning normative acts in the field of road infrastructure of Ukraine are the
Laws of Ukraine «On Transport» and «On Road Transport» (2001, p.105), which
define the legal, economic, organizational and social bases of transport (including
road transport and road infrastructure), define the concept and content of the
transport system of Ukraine, governing bodies in the field of road transport and road
infrastructure, types of road transport, general principles of road transport safety, etc.

Laws that determine the sources of financing the construction, reconstruction,
repair and maintenance of public roads are the Tax Code of Ukraine (2011), the
Laws of Ukraine «On sources of financing the road industry of Ukraine» (1991,
p. 648), «On concessions» (2019, p. 235). Thus, the Law of Ukraine «On Sources
of Financing of the Road Economy of Ukraine» defines the legal basis for financing
the costs associated with the construction, reconstruction, repair and maintenance
of public roads and rural roads of Ukraine.

At the by-law level, the issues of public administration of road infrastructure
in Ukraine are regulated by a number of acts. Thus, the Resolution of the Cabinet
of Ministers of Ukraine (hereinafter — the Cabinet of Ministers) of September
16, 2015 Ne 712 (p. 278), defines an exhaustive list of public roads of state
importance. The Resolution of the Cabinet of Ministers of December 20, 2017
Ne 1085 (p. 138) defines the mechanism for directing funds from the state road fund,
which is created as part of a special fund of the state budget and calculations of budget
funding for construction, reconstruction, repair and maintenance of roads in Ukraine.

Some normative acts of the Government of Ukraine define strategic (short-
term and long-term) plans for reforming the road infrastructure sector of Ukraine.
In particular, in the National Transport Strategy of Ukraine for the period up
to 2030, approved by the Order of the Cabinet of Ministers of May 30, 2018
Ne 430-r. (p.533) provides for the development of a priority network of highways,
namely: providing short-, medium- and long-term planning for the development
of highways; identification of key indicators of road management efficiency and
monitoring system for their implementation; introduction of European standards of
design, development and maintenance of roads, improving the quality of road surface
and the validity of the choice of its type, in particular by gradually restoring the
operational characteristics of the road network; improving the quality and durability
of roads on the basis of design and estimate documentation and conclusions of the
feasibility study; increasing the share of paved public roads; development of a network
of road service points to ensure verification of compliance with the requirements of
work and rest regimes of drivers in accordance with the European Agreement on
the Work of Crews of Vehicles Performing International Road Transport (EUTR);
introduction of long-term contracts for the maintenance of roads based on their work
and final results; increasing the number of mobile dimensional and weight complexes
and ensuring effective control over exceeding the dimensional and weight parameters
of vehicles; creation of a competitive environment and a favorable business climate
in the market of transport services, in particular, expansion of the list of services
provided by enterprises of the transport industry, etc.

The order of the Cabinet of Ministers of March 28, 2018 Ne 231-r «On approval
of the action plan to implement the Strategy improving road safety in Ukraine
until 2020» (p. 115) provides for a number of measures aimed at developing road
infrastructure of Ukraine, in particular: arrangement of unregulated intersections
protected turns, and on highways, streets, in places of turn — brake lanes; increasing
the informativeness of highways and their infrastructure; equipping sections of the
road network with a transport fence, in particular one that separates oncoming traffic
directions; application of the newest technical means of the organization of road
traffic with the improved characteristics of perception by participants of movement
and the raised characteristics of wear resistance (a marking, lighting); modernization
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of traffic light facilities; ensuring the safety of roadsides, their strengthening and
cleaning; construction of ring intersections of small radius, etc.; bringing the
requirements for the placement of outdoor advertising on international highways in
line with the European Agreement on International Motorways; strengthening road
safety at railway crossings and approaches to them; lighting of streets and roads with
the use of energy-saving technologies, especially on sections of category I roads
passing through settlements (Report of the State Agency of Motor Roads of Ukraine
on the implementation of the state budget of Ukraine for 2017-2019, 2021).

The Strategic Plan for the Development of Road Transport and Roads for
the period up to 2020, developed by Ukravtodor and approved by the Resolution
of the Cabinet of Ministers of December 21, 2015 provides for the achievement of
the following key goals: modernization of the existing road management system;
reconstruction and / or technical maintenance of the road network; effective
management of the use of the car network; improving the quality and safety of
services for the carriage of passengers and goods, etc. (https://mtu.gov.ua/).

It should also be noted that the share of international legal acts that regulate the
relations of public administration of road infrastructure in Ukraine are agreements
to attract foreign investment in this area. In particular, it should be noted that on July 9,
2018 between Ukraine and the European Investment Bank signed a Financing
Agreement for the Project «Improving road safety in the cities of Ukraine»
(2020, p. 35). According to this project, the Ministry of Infrastructure has been
appointed the responsible executor of the Project, which is provided by the order of
the Ministry of Finance dated 03.07.2018 Ne 596 «On the expediency of preparing a
joint reconstruction with the European Investment Bank. The estimated cost of the
Project (according to EIB experts) is EUR 177 million (excluding VAT), of which
loans: EIB — EUR 75 million; EBRD — 75 million euros; the rest — own funds of
cities, technical assistance. The main task of the Project is to reduce the number of
fatalities and serious injuries in road accidents in urban areas, with special attention
to the two categories of victims — pedestrians and cyclists, improving urban road
infrastructure to reduce road accidents; improving the infrastructure of road
intersections; street renovations: improving infrastructure for pedestrians, cyclists
and public transport and utilities; preparation of itinerary action plans or programs
of wide zones (speed reduction in settlements or near schools); support for the legal
and monitoring framework for the implementation of such measures. The Project is
planned to be implemented in the following cities: Lviv, Odesa, Dnipro, Kharkiv,
Kyiv and Kamyanets-Podilsky (Infrastructure projects in the field of transport
safety. Project «Improving road safety in the cities of Ukraine», 2021).

Given the analysis of regulations that in one way or another regulate the
principles of public administration in the field of road infrastructure and based
on strategic development plans in this area in Ukraine, it is advisable to make the
following legislative changes: adopt the Law «On Road Infrastructure» to define
legal, economic, organizational and social principles of ensuring the functioning
of road infrastructure, directions of its development, reconstruction, repair and
maintenance with definition of clear jurisdiction of specific public authorities
responsible for its maintenance and financing, or supplement the Law of Ukraine
«On Road Traffic» with a separate section such legal bases; to adopt the Resolution
of the Cabinet of Ministers of Ukraine «On the procedure for maintenance of roads
and road infrastructure of Ukraine», which determines on the basis of the Law
«On Roads» types of roads and their infrastructure, and determine the jurisdiction
of each public authority for their maintenance, including jurisdiction: Ukravtodor,
road services of local authorities, local governments.

2. Legal bases, order and conditions of financing of road infrastructure in
Ukraine. At the present, the main source of funding for the development of the
network of public roads is the funds of the state and local budgets (Table 1). The
state budget finances the repair and maintenance of long-distance roads, and local
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budgets are responsible for similar work in cities and towns.
Below are key indicators of planning and spending of public funds to finance
the development of road infrastructure.

Table 1

Financing of the road industry of Ukraine from the state and local budgets in

2017-2019, UAH million (Report of the State Agency of Motor Roads of Ukraine on
the implementation of the state budget of Ukraine for 2017-2019, 2021).

Budget year Amounts (billion UAH) Amounts (billion UAH)
spent from the state spent from local budgets
budget
2017 26,2 2,1
2018 29,3 33
2019 442 6,2

As can be seen from table 1, the financing of the road sector in Ukraine from
the state budget since 2017 has been increasing proportionally annually by more
than 30%, while the increase in funding from local budgets has been insignificant.
According to Ukravtodor, economic losses due to the unsatisfactory condition of
roads reach UAH 55,000 million per year, ie about 3.7% of GDP. At the same time,
the state budget provided for the repair and development of road infrastructure by
2019 a little more than 1% of GDP.

However, the planned budget funding for this area in 2020 reached the
highest figure of UAH 69.7 billion, of which only UAH 4.7 billion. It is planned to
attract funds from international donors, which is 38% more than in 2019.

In addition, the Cabinet of Ministers approved amendments to the State
Targeted Economic Program for the Development of Public Roads of State
Importance for 2018-2022, according to which the projected amount of funding
for this program is 322.15 billion hryvnias, including from the state road fund
— in the amount of 193.15 billion hryvnias, of which 32.76 billion hryvnias are
provided for repayment of loan liabilities, 7.96 billion hryvnias at the expense
of the general fund of the state budget, 20.26 billion hryvnias at the expense of
international financial organizations, at the expense of investors’ funds — UAH
100.78 billion (On approval of amendments to the State target economic program
for the development of public roads of state importance for 2018-2022: Resolution
of the Cabinet of Ministers of Ukraine Ne 36. Art. 552, 2020, p. 20).

All this indicates that today we are reaching economically sound indicators
of financing the development of road infrastructure in Ukraine, which will bring
this area closer to European standards and increase the level of investment
attractiveness of Ukraine, which will boost the country’s economy.

Below it is expedient to give economic and legal means of formation of
financing of road infrastructure in Ukraine. For the purposes of financing works
related to the construction, reconstruction, repair and maintenance of public roads,
a state road fund is created within the special fund of the State Budget of Ukraine.
The income part of this fund is formed at the expense of: 1) excise tax on fuel and
vehicles produced in Ukraine; 2) excise tax on fuel and vehicles imported into the
customs territory of Ukraine; 3) import duty on petroleum products and vehicles
and tires for them; 4) tolls for motor vehicles and other self-propelled machines and
mechanisms, the weight or dimensions of which exceed the normative; 5) funds
of the special fund of the State Budget of Ukraine, obtained by the state attracting
credits (loans) from banks, foreign states and international financial organizations
for the development of the network and maintenance of public roads; 6) tolls on toll
public roads of state importance, the maximum amount and procedure for which
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are set by the Cabinet of Ministers of Ukraine; 7) concession payments — in the
case of construction and operation of roads on the terms of the concession; 8) other
revenues provided for by the State Budget of Ukraine, in the amounts determined
by the law on the State Budget of Ukraine for the relevant year; 9) tolls for the
passage of vehicles and other self-propelled machines and mechanisms, the weight
or dimensions of which exceed the normative; 10) administrative and economic
fines for violation of the legislation on road transport and administrative fines for
offenses provided for in part one of Article 122-2 and part two of Article 132-1 of
the Code of Ukraine on Administrative Offenses.

In turn, the funds of the State Road Fund of Ukraine are directed to:

1. For financial support of construction, reconstruction, repair and
maintenance of public roads of state importance, as well as the implementation of
design and survey and research work, the creation and operation of information and
analytical system of road management, ensuring the development of production
facilities of road organizations; maintenance of branch medical establishments for
rehabilitation of participants of liquidation of consequences of catastrophe at the
Chernobyl nuclear power plant; conducting tenders and preparation of contracts
for construction, reconstruction, repair and maintenance of public roads at the
expense of international financial organizations, other creditors and investors, co-
financing of these works in accordance with the relevant agreements, monitoring
their implementation and commissioning of roads, road management.

The main administrator of the state road fund, which is directed to the financial
support of construction, reconstruction, repair and maintenance of public roads of
state importance is the central executive body that implements state policy in the
field of road management — State Agency of Motor Roads of Ukraine (hereinafter
— Ukravtdor).

2. A subvention from the State Budget of Ukraine to local budgets to finance
the construction, reconstruction, repair and maintenance of public roads of local
importance, as well as streets and roads of communal property in settlements,
which is distributed among local budgets depending on the length of public roads
of local importance the value of the relevant administrative-territorial unit. This
subvention may be used for construction, reconstruction, repair and maintenance
of streets and roads of communal property in settlements in the amount of not more
than 20 percent of the amount of such subvention approved by the law on the State
Budget of Ukraine for the relevant local budget.

The main administrators of these funds, which are directed to the territorial road
funds, are the Council of Ministers of the Autonomous Republic of Crimea, the relevant
regional, Kyiv and Sevastopol city state administrations (Local executive bodies).

3. For financial support of measures to ensure road safety in accordance with
state programs.

The main administrator of the state road fund, which is used to finance
road safety measures in accordance with state programs, is the central executive
body that ensures the formation and implementation of state policy in the field of
transport (Ministry of Infrastructure of Ukraine).

Expenditures to finance works related to the construction, reconstruction,
repair and maintenance of public roads of local importance, streets and roads of
communal property in settlements are provided annually in local budgets (ie, in the
budget of the Autonomous Republic of Crimea, regional, urban, rural and village
budgets for the current year).

Funds of territorial road funds are directed to the construction, reconstruction,
repair and maintenance of public roads of local importance, streets and roads
in settlements belonging to communal property, as well as to the needs of road
management in areas determined by the Verkhovna Rada of the Autonomous
Republic of Crimea, regional, city, settlement and village councils.

According to the Procedure for directing funds of the state road fund,
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approved by the Resolution of the Cabinet of Ministers of Ukraine of December
20, 2017 Ne 1085 (2015, p. 82) financial support for construction, reconstruction,
repair and maintenance of public roads of state importance is carried out through
the following payments:

100 Za,

A — excise tax on fuel and vehicles produced in Ukraine, which is credited
to the special fund of the state budget in the planning year; B — excise tax on
fuel and vehicles imported into the customs territory of Ukraine, which is credited
to the special fund of the state budget in the planning year; C — import duty on
petroleum products and vehicles and tires to them, which is credited to the special
fund of the state budget in the planning year; D — tolls for vehicles and other self-
propelled machines and mechanisms, the weight or dimensions of which exceed
the normative; E — toll for toll public roads of state importance; Z, — the amount
of payments required in the relevant year for the fulfillment of debt obligations on
borrowings received by the state or under state guarantees for the development of
the network and maintenance of public roads.

The amount of budget funds for the financial support of construction,
reconstruction, repair and maintenance of public roads of local importance, streets and
roads of communal property in settlements, including the arrangement of parking spaces,
stops, parking of vehicles is calculated as a subvention from the state budget to local
budgets (hereinafter — the subvention) between the budget of the Autonomous Republic
of Crimea, regional budgets and budgets of mm. Kyiv and Sevastopol, depending on
the length of public roads of local importance in the relevant administrative-territorial
unit as of January 1 of the year preceding the planned, with at least 80 percent spent
on construction, reconstruction, repair and maintenance of public roads of local
importance, and not more than 20 percent — for the construction, reconstruction, repair
and maintenance of streets and roads of communal property in settlements.

Thus, the peculiarity of financing road infrastructure in Ukraine is as follows:

1) expenditures on financing works related to construction, reconstruction, repair
and maintenance of public roads are carried out at the expense of the state road fund, as a
component of the State Budget of Ukraine, formed by the Cabinet of Ministers of Ukraine
(Government), adopted by the Verkhovna Rada of Ukraine. Parliament of the country),
signed by the President of Ukraine (head of state) in December of the current budget year;

2) expenditures on financing works related to construction, reconstruction,
repair and maintenance of public roads of local significance, as well as streets
and roads of communal property in settlements are carried out at the expense of
territorial (local) road funds as a component of city budgets, villages, settlements
and united territorial communities, which are formed and adopted by local councils
(regions, cities, villages, settlements) and signed by their chairmen.

This distribution of financing of road infrastructure of Ukraine is logical because
public roads are state property, and therefore their financing is carried out from the state
budget, and public administration is carried out by public authorities in the manner
prescribed by the Government of Ukraine; accordingly, local roads (ie those used
mainly by residents of relevant cities, villages, settlements) are municipal property, and
therefore their funding is provided mainly from local budgets, and public administration
is carried out by local authorities in the manner prescribed by the relevant councils.

However, the main problem of proper administration of road infrastructure in
Ukraine, and consequently funding for construction, reconstruction and maintenance
of roads is primarily the lack of a national classifier of roads in Ukraine (road
map of road ownership), which would contain a complete classification of roads
by dividing them. the following categories: 1) public roads of state importance;
2) public roads of local significance; 3) highways of settlements; 4) private roads;
5) highways of state enterprises of closed type, on the territory of which the internal

P = (A+B+C+D+E) x
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movement of transport is carried out.

It should be noted that the first two categories of public roads of state and
local significance acquired their normative definition in the Law of Ukraine
«On Motor Roads» of September 8, 2005 Ne 2862-1V, but this did not solve the
problem of their proper public administration. At the legislative level, only general
features of classifying highways to a certain category are defined, without their
classification and delimitation of areas of jurisdiction (powers of a certain subject
of public administration) for construction, reconstruction and maintenance, which
is one of the significant shortcomings of Ukraine. European integration, investment
and tourist attractiveness, proper use of the country’s transit capacity, improving
the living standards of its citizens.

3. The system of public administration bodies in the field of road
infrastructure in Ukraine. The central executive body in this area is the Ministry
of Infrastructure of Ukraine (Ministry of Infrastructure of Ukraine). The
Ministry of Infrastructure of Ukraine operates on the basis of the Regulation
approved by the Resolution of the Cabinet of Ministers of Ukraine of June 30,
2015 Ne 460 (2014, p. 23).

The main tasks of the Ministry of Infrastructure of Ukraine in the field of
transport are: formation and implementation of state policy in the field of transport,
use of roads; formation and implementation of state policy in the field of traffic safety.

The State Administration of Motor Roads of Ukraine and the State
Inspectorate for Land Transport Safety are among the public administration bodies
with authority over the functioning of road infrastructure. The State Agency of
Motor Roads of Ukraine (hereinafter — Ukravtodor) is the central executive body,
which operates on the basis of the Regulation approved by the Decree of the
President of Ukraine of April 13, 2011 Ne 456/2011 (2014, p. 228). The main tasks
of Ukravtodor are: implementation of state policy, as well as making proposals
for its formation in the field of road management; management of public roads;
informing and providing explanations on the implementation of state policy in the
relevant field; organization of reconstruction, repair and maintenance of highways,
appropriate engineering equipment, placement of road service facilities and other
structures; providing technical regulation in the field of reconstruction and overhaul
of roads; management of state property; exercise of other powers determined by
the laws of Ukraine and assigned to him by the President of Ukraine.

The State Inspectorate of Ukraine for Land Transport Safety (hereinafter —
Ukrtransinspektsiya) is the central executive body that in the field of road transport
ensures the implementation of state policy on safety in public transport, for the
transportation of which issued a license and operation of public roads (2021).
Ukrtransinspektsiya in the field of road transport performs the following functions:
approves the network of international and intercity and suburban public bus
routes that extend beyond the territory of the region (interregional routes), and
maintains a register of such routes; issues permits for international transportation of
passengers and goods; carries out the state control and supervision over observance
of requirements of regulatory legal acts concerning maintenance of safety on motor
transport; issues certificates on the establishment of the bus class according to
the parameters of comfort; issues certificates on attestation of bus stations and
maintains a list of certified bus stations; carries out dispatching control over the
work of road carriers that carry passengers on interregional public routes; issues
license cards for vehicles of the business entity; carries out dimensional and weight
control of vehicles at checkpoints across the state border and on public roads, etc.

4. Directions for improving public administration in the field of road
infrastructure in Ukraine, taking into account the experience of the EU.

In 2018, the Ministry of Infrastructure of Ukraine developed a mechanism
for implementing the project «Safe and high-quality roads», which provides, first,
the introduction of safety audits for long-distance roads by creating an independent
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safety audit and quality control of public roads, banning advertising media within
the right-of-way roads, proper information of road users; secondly, the introduction
of a new model of road infrastructure financing by reforming and filling the State
Road Fund; timely and high-quality repair of roads by giving preference not to pit
repairs of a significant part of the road, but to overhauls by gradually laying a new
pavement (Vdovenko, 2007).

Additional measures to improve public administration in the field of road
infrastructure in Ukraine, taking into account the experience of the EU could be:
1) introduction of the procedure for acceptance of the rebuilt road into operation
with the responsibility of the contractor who won the tender for construction,
reconstruction or repair of the road. years and then for 10 years, which is fully
consistent with the established world practice of road construction and maintenance;
2) determination of the responsible representative of the owner for a separate
category of roads, highway, part of the road, which is possible only with the full-
scale completion of the draft cadastral map of roads of Ukraine; 3) introduction of the
procedure of public control over the expenditure of budget funds for construction,
reconstruction of roads, in particular introduction of reporting to Ukravtodor, local
governments, as well as contractors who won the tender for construction (repair)
of the road to the public, including introduction of public audit procedure and road
repairs.

Also in Ukraine, given the experience of most European countries, it is
necessary to introduce the practice of building highways on the basis of concessions
during their construction and operation. Thus, in France, Italy, and Spain, for more
than 30 years, the road sector has been financed mainly by concession investments;
France has 5,830 km of roads built and operated on concession terms; the total
length of Spanish highways built by concessionaires is about 1000 km.; the United
Kingdom has adopted a program to improve the network of highways, focused
on attracting private funds with the transfer of design and construction rights to
private firms; Germany is expanding the practice of attracting private capital for
the construction and maintenance of roads; many expressways there have already
paid off during the concession, have been transferred to the state and are free;
Eastern European countries (Hungary, the Czech Republic, Slovakia, Poland,
Lithuania) have created a legal framework for granting concessions to foreign
investors for the construction and operation of roads (A network of expressways is
being developed in Ukraine, 2020).

Conclusions. To intensify this process and implement the world
experienceinthe construction and operation ofroads on the principles of public-
private partnership on October 3, 2019 adopted the Law «On Concession»
(2019, p. 325), which defines the legal basis for the concessionaire (state) in
financing the construction and operation of roads, which is confirmed by the
conclusion of a special agreement. This form of public-private partnership
in the construction of roads is effective in the construction of highways,
which according to Ukravtodor are planned to build 7075 km with a total
cost of about 300 billion UAH. Partial implementation of these ambitious
plans is carried out within the government project «Large Constructiony,
in particular, according to which the construction of 4 thousand km. roads
(2021), also developed a separate draft Law of Ukraine «On highwaysy,
which is currently being agreed (A network of expressways is being developed
in Ukraine, https://ukravtodor.gov.ua/).

At the same time, in Ukraine the process of construction of roads on the basis
of concession is not becoming widespread. In our opinion, the main deterrent for
investors is the low economic efficiency of infrastructure projects and the lack of
practical mechanisms for providing guarantees from the state to return investment
and compliance with road conditions. Yes, to really move this inviolable stone, we
mean the construction of toll roads is possible in our opinion under the following
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conditions: 1) approval of a long-term concession program for roads in Ukraine;
2) identification, together with international experts, of Ukraine’s road corridors
that require construction and for which tolls will be paid (here preference should
be given to international motorways that provide a transit road corridor, provided
that these highways should be the shortest, with minimal distortion on the horizon
and should not pass through populated areas; 3) creating appropriate conditions
and guarantees for investors; 4) mandatory design and construction of alternative
roads to bypass tolls, or bringing existing ones in proper condition; 5) invention
of the procedure for exemption of motor vehicle owners who use toll roads from
paying additional excise duty on fuel; 6) introduction of insurance contracts for
road infrastructure facilities, etc.
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Poman Muponiok, CranicnaBa Muponiok, FOais Kynuesnu

BAOCKOHAJIEHHS NIYBJIITYHOT'O AJIMIHICTPYBAHHS Y COEPI
JIOPOKHBOI IHOPACTPYKTYPHU B YKPATHI 3 YPAXYBAHHSIM CTAHJIAPTIB €C

AHoTanis. B Mexxax HaykoBOi cTaTTi JOCIHIIKEHO CKIIAJIOBI IMyOJIiYHOTO aIMiHICTPYBaHHS
B cdepi TOpOoXKHBOI IHPPACTPYKTYpPH, a caMe: CTaH MPaBOBOro 3ale3redcHHs (DYyHKIIOHYBaHHS
chepu ﬂOpO}KHLO’f iH(ppacTpyKTypu B YKpaiHi Ta BU3HAYCHHS IEPCIIEKTUB HOTO yIO0CKOHAICHHS,
MIPaBOBI IiACTaBH, HOPAJOK Ta YMOBH clechyBaHHﬂ JIOPOKHEOT 1Hq)paCprKTypH B YKpaiHi Ta
3a KOPAOHOM; €(EeKTUBHICTH iSTIBHOCTI CUCTEMH opramB nyGsiuHOro aaMmiHicTpyBaHHs B cdepi
JOPOXKHBOT IHPPACTPYKTYPH Ta BHOKPEMIICHHS! IIUISIXIB 11 YI0CKOHAJICHHS.

Ha BrukoHaHHS 3aBAaHb JOCIIPKCHHS 00T PyHTOBAaHO HEOOXIHICTh:

— VIOOCKOHAJCHHS MPaBOBOTO 3a0E3MEYCHHS ITyONiYHOTO anMiHiCTpyBaHHS Yy cdepi
JOPOKHBOT 1HPPACTPYKTYpH WUIIXOM: HpUHHATTS 3akoHy «[Ipo mOpokHIO iHGPACTPYKTYpy»
B SKOMY BHM3HAUMTH IIPAaBOBi, €KOHOMIUHi, OpraHi3amiiHi Ta COMiajbHI 3acagu 3a0e3MeueHHS
(YHKIIOHYBaHHS TOPOXKHBOT 1HPPACTPYKTYpH, HAIIPSIMKIB ii po30y10BH, PEKOHCTPYKIiT, PEMOHTY
Ta YTPUMaHHS 3 BHU3HAUYEHHSM YITKOT FOPUCIUKIN KOHKPETHMX OpraHiB NyOliyHOI Biajy,
BIJNOBiNANIbHUX 3a 11 yTpuMaHHs Ta (iHancyBaHHs; npuiHATTS [locTanoBu KMY «IIpo nopsiok
YTPUMaHHSI aBTOMOOUIBHHX JOPIT Ta JOPOXKHBOI iH(pacTpykTypn YKpaiHu», B SIKili BU3HAYUTH
Ha ocHOBI 3akoHy «lIIpo aBTOMOOINBHI MOpOTH» BHUAW (THUIHM) aBTOMOOLTBHHX IOpIr Ta iX
1HPACTPYKTYpy Ta BU3HAYUTH FOPUCINKIIIFO KOKHOTO OpTraHy IMyOIiaHOT BT M 00 IX yTPUMaHHS;
npuitaarts [loctanoBu KMY «llpo mopsaok BiAIIKOAYBaHHS IIKOAM 3aBIaHOI BIACHHKY
TPAHCIIOPTHOTO 3ac00y B Pe3yJbTaTi HEJOTPUMAHHs HOPM Ta CTAHAAPTIB y chepi aBTOMOOLITBHUX
JIOpIr' Ta JTOPOXKHBOT 1H(PPACTPYKTYpH»; PO3POOKY MOIOKESHHS MPO «ABTOIOPOKHHUNA CTPAaXOBHUH
(oHI» 3 METOIO BIANIKOAYBAHHS LIKOJM 3aBJaHOI )KUTTIO Ta 3/J0POB’I0 BIACHHKA TPAHCIIOPTHOTO
3aco0y Ta Horo MaifHy B pe3yJbTaTi iX HacTaHHS BHACIIJIOK MOPYIICHHS HOPM Ta CTaHIAPTIB y
cepi aBTOMOOUTFHIX JIOPIT Ta TOPOKHBOI IHPPACTPYKTYpH;

— 3alpoBa/DKCHHS OpraHi3aliiHUX 3axXO[iB, CIPSMOBAHMX Ha YIOCKOHAJCHHS
nyOniyHOrO aJAMIHICTpYBaHHA Yy cdepi JOpPOXKHBOI IHPPACTPYKTYypH, a came: BBEICHHS
NPOLEAYPH TPHHHATTA B1)16y/:[03aH01 aBTOAOPOTM B EKCIUTyaTalilo 3 BCTAaHOBICHHSIM
BIAITOBIZAIILHOCTI MiAPSAHOT OpraHizamii, ska BUrpaia TeH/IEp Ha 6y,7.'[1BHI/II_[TBO peKOHCprKuuo
ab0 peMOHT gopor# 3 ii 00CITyroByBaHHS CIIOYATKy Ha 5 POKiB, a fajii Ha 10 pokiB; BUSHAYEHHS
BIATIOBIAAJIFHOTO TpPEICTaBHUKA BJIACHUKA 332 OKPEMOIO KaTETOPi€l0 JOpir, MaricTpauiio,
YaCTMHOIO JIOPOTH, IO MOJJIMBE JIMINE IPH MOBHOMACIITA0OHOMY 3aBEpIICHHIO MPOEKTY
KaJIaCTPOBOI KapTH aBTOMOOUILHUX NOpIr YKpaiHu; 3apoBaPKeHHS PO ypH IPOMaICHKOTO
KOHTPOJIIO 32 BUTPATOI0 OIO/PKETHUX KOWITIB Ha OyJIBHUITBO, PEKOHCTPYKI[IIO aBTOMODIT, B
TOMY YHCII 3alpOBa/UKCHHS NPOIEIypHU TI'POMAaJIChKOTO ayAuTy OYyIiBHUITBA Ta PEMOHTY
aBTOJIOPIT; 3aTBEPKCHHS JJOBIOCTPOKOBOI MPOTpaMu KOHIIECii aBTOMOOITBEHHX JOPIT B YKpaiHi;
BU3HAUYCHHS Pa30M 3 MIKHAPOJHMMH EKCIEPTaMH aBTOMOOITBHUX KOpHUIOpiB YKpainw, sKi
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oTpeOyIoTh OyJIBHUIITBA Ta 3a PyX uepe3 siKi Oyjie cruiauyBaTHCh IU1aTa; po3poOKa MpoLeaypH
3BUIBHEHHS BJIACHUKIB aBTOTPAHCIOPTY, SIKI BUKOPHCTOBYIOTh IUIATHI JIOPOTH BiJ CILIaTH
JOJJATKOBOTO aKIIM3y Ha MalMBO; 3alPOBAIKCHHS TOTOBOPIB CTpaxyBaHHS 00’ €KTiB TOPOKHBOT
iHpacTpyKTYypH Ta iH.

Knrouosi  cnoea: Oopooicnsi  ingppacmpykmypa,  agmomoOiibHi  0opocu,  nyoaiuHe
AOMIHICMPYSaHHsl, popmu nYOIIUHO20 AOMIHICIPYSAHHSL, 3aPYOIdCHUL 00CBIO
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Introduction. Legislative risks are one of the key problems of law, because
a person or group of persons in whose hands the powers of the legislator are able
to formally give legal effect to anti-legal norms created to ensure their personal
interests that run counter to natural human rights and freedoms. Such norms are
toxic, they are dangerous for society and cause indelible harm, entailing tragic
consequences. However, the greatest threat is posed by anti-legal norms enshrined
in the constitution, endowed with supreme legal force, and, consequently, like a
virus capable of reproducing within each cell (norm) of tissue (institution), organ
(industry) and thus affect the whole body of the law.

That is why the constitutional norms reflect the basic ideas, the initial provisions
of law. By their nature, constitutional norms are irrational, they are invariant and
are subject to decoding by means of subordinate legal acts: codes, laws, by-laws
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and acts of law enforcement. Thus, constitutions that consolidate irrational (eternal)
ideas of law are not subject to change (French Declaration of the Rights of Man
and of the Citizen; US Constitution), while subordinate legal acts are dynamic and
depend on unique life situations, constantly changing objective reality, evolutionary
transformation of cultural, political , economic formation of society.

The Constitution is the core of the national legal system, around which the other
components are structurally integrated: industries, institutions, norms. The Constitution
is the potential of the legal system, the vector of law-making and law enforcement
activities of the state. Constitutional norms occupy a dominant position in the hierarchy
of legal acts, in other words: no norm of a code, law, by-law or law enforcement act
should contradict constitutional provisions. The Constitution determines the legal and
political regime of the state, establishes the legal status of the individual. That is why
lawyers, decoding constitutional formulas, assess states as «legal» or «non-legal».

Analysis of recent research and publications. When discussing the legal / non-
legal nature of the first Constitution of the RSFSR of July 10, 1918, it is necessary
to pay attention to the contradiction of its norms due to the binary opposition of
legal and anti-legal provisions. Thus, along with the hyperbolization of the idea
of «the destruction of all human exploitation by man», «universal labor duty is
introduced», and «the elimination of the division of society into classes», equality,
does not agree with the deprivation of «individuals and groups». This condition
is due to the closure of the institution of private property, which created favorable
conditions for the development of the virus in the body of law, affecting other cells,
tissues and organs that ensure a healthy human life.

Property law is a natural right, it stimulates a person to work, allows you to
realize your creative potential, meet physical and individual needs, makes a person
free and independent. For example, in the diachronic aspect of law, the existence
of property is identified with the recognition of legal personality, because a person
without property becomes a slave, an inanimate object, a thing of his master.

With this aim, the Romans imposed excessively high taxes on the conquered
territories in order to subsequently confiscate property for non-payment of taxes and
thus turn free people into slaves (a law requiring the impossible). Lack of property rights
excludes the right to extract income, benefit from the results of personal creativity, which
is the main stimulus for effective labor, and, therefore, the stimulation of slave labor is
always violence, coercive measures, repression (hunger, torture, deprivation of life).

Thus, the institution of private property allows a person to remain free and
independent, to make decisions independently and be responsible for him, to own,
use and dispose of the results of their own production, to improve the quality of
their lives. Therefore, from the point of view of law, a natural consequence of the
curtailment of property rights is the existence of conflicts in the form of «destruction
of all human exploitation by man» and universal forced labor, the ideas of equality
and social discrimination.

The formula: «lack of property = forced labor + low quality of production» is an
axiom even for a child who assessed the events in the school essay, which became the
property of a report by the head of the Alma-Ata regional Department of the People’s
Commissariat of Internal Affairs. In it (report note), as one of the examples, the essay
of a 9th grade student of the 37th school Komarov Gennady is given, who wrote:
«Dispossession took place in front of my eyes. I looked at it this way: a person lives,
strives for the best, fights for a better life. This is the basis of his life. But a person is
ruined, even taken thousands of kilometers to an unfamiliar area, where a person feels
lonely, feels injustice. In addition, he is forced to work, to cut down the forest, which he
does not know how to do at all» (L. Degitayeva, exec. ed., 1998, p. 1).

Pupil Komarov Gennady does not yet have life experience, an immature,
naive, open child with a pure consciousness, intuitively arranging the natural
order of human life. In the essay, as he develops, he discusses the natural, natural
desire of a person to improve the quality of life, while he focuses on the fact
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that a particular person was not looking for easy money, did not acquire, did not
appropriate property in an illegal, criminal way, but erected her hard, painstaking
work. This work is compared by a schoolboy literally with a struggle for the basis
of human life, which is cut down on the vine and severely punished by the state.
Komarov Gennady makes an attempt to reflect the feeling of a person punished
for his diligence, striving for better living conditions, feeling loneliness, outcast,
injustice. The student appeals to the absence of objective reasons for the labeling of
«kulaks» on a particular individual, to some extent he considers the actions of state
bodies to be criminal, using the theses «ruin», «taken away a thousand kilometers
to an unfamiliar area», «forced to work». A naive worldview allows the student
to express on paper, in a school essay, a sense of injustice towards hardworking
people, bewilderment why, instead of developing skills and professionalism that
bring economic benefits to the state and society, such people, on the contrary, are
ruined and forcibly forced to do what they are not able to.

In fact, the expropriation of private property proclaimed by the Constitution,
which engulfed the industrial industry, mining and processing plants, the bankmg
sector, mineral resources, land resources and others, led to an economic collapse.
The «factories, factories, steamships» expropriated by the Soviet government,
having lost their owner, quickly fell into decay and the Soviets had no choice but to
declare a New Economic Policy (NEP). However, as soon as private capital reached
the appropriate level («bulls gained a slaughter mass»), sufficient to start another
confiscation campaign, «New October» immediately followed. This alternation of
incentives for the development of private capital and confiscations continued until
the «right of private ownership of the factors and conditions of production» passed
into the exclusive «monopoly of the state», and a person who had lost his property
turned into a «slave» (Zh. Abylkhozhyn, 1997).

This pattern is due to the fact that in addition to expropriation, in the process of
usurpation of the structure of property relations, the experience of the Roman slave
system was used. Thus, the encouragement of the development of private capital was
accompanied by tax pressure (reminiscent of the institution of a quitrent), which led
to popular resistance, since for a simple worker, not just property was at stake, but
the means that could 51mply save his life. After all, the remainder of the tax payment,
not only did not allow the development of productlon but also ensure the minimum
conditions for human survival (the law requiring the impossible). Accordingly, the
policy of «abolition of all exploitation of man by man» and «universal equality»
was accompanied by «proletarian coercion in all its forms, from executions to
labor service», which created a «new form of» concentrated violence «(repression),
transforming the «economic structure society» (N. Bukharin, 1989).

Already in 1937, a pupil of the same 37th school, but 10th grade Gorban
asked the question in school conversations: «When will these shootings end? These
will be shot, and then the right-wingers will be revealed and so there will be no end
to the shootings» (L. Degitayeva, exec. ed., 1998, p. 40). The lasting «concentrated
violence» does not fit into the rational thinking of the student, he cannot understand
why the revolution that took place not only dragged on for such a long period, but
also turned into an internal confrontation of like-minded people. His young age,
lack of life experience and limited theoretical knowledge do not allow him to come
to the understanding that each property always has a specific owner, and, therefore,
the elimination of contradictions between the owner and the expropriator entails
contradictions between those who usurped this property. That is why N. Bukharin,
who promoted violent forms of proletarian coercion, was shot on March 15, 1938
(a universal property of law).

But unlike the schoolchildren, the expropriators themselves were well aware
that the implementation of the speculative Leninist idea of «ration loyalty» (Decree
«On the introduction of labor food rations» of April 30, 1920. Http://www.libussr.
ru), in a practical way, would require more stringent measures forcing the working
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class and peasants to «slave» labor service. It was for these purposes that L. Trotsky
(1990) — an army was created and repressions were applied, and since the source
of the food ration was the means of production of the peasant, he was imposed «a
tax in kind in the form of bread on pain of merciless reprisal», which, according to
L. Trotsky, developed the reflex of the peasant to alienate the ownership of the
means of his production in favor of his older comrades, who were authorized to
dispose of and distribute «common» property.

Thus, the class struggle does not form a cunning historical formula, where
the labor of the worker is paid for by the labor of the peasant (plebeians), and their
«revolutionary consciousness» is ensured by the army and repression, while the
«privileged comrades» (patricians) embody the idea of «abolishing all exploitation
man by man «and» universal equality». And here, based on the diachronic canons
of law, the question involuntarily arises: did the Bolshevik elite classify the workers
and peasants deprived of their property rights, which entailed a de facto ban on the
appropriation of the means of their own production, whose labor was stimulated
by poor food and means of coercion (by the army and repression), the Bolshevik
elite to the category «human»? Was the idea of «abolishing all exploitation of man
by man» concerned with this category of citizens or was their constitutional niche
«universal labor service»? We believe that everyone will find the answers to these
questions in his own conscience. Although, in fact, the idea of full / inferior citizens
was clearly reflected in the constitutional norms of the country of the Soviets.

Supporters of the materialist dialectic could not help but realize that the
abolition of property rights, gradual, widespread expropriations would lead the
country to economic collapse, food shortages, and hunger. They should have fully
understood that their activities contradicted the dialectical law of the transition
of quantitative changes into qualitative ones (from the standpoint of economic
development). In particular, large Bai farms allowed small producers to develop
and remain in abundance. The surplus of tools and means of production made it
possible for the big bays to give them for the use of other communities, which
appropriated the results of their own labor. For example, for grazing Bai cattle,
obtained for use to maintain the technological optimum, the communities retained
such means of production as wool and milk, from which they could create other
types of products. The big buys retained the ownership of his livestock and offspring.
Such relationships were not charity and the interests of the big bai dominated them,
but they were beneficial for communities with a low concentration of livestock.
Accordingly, the ruin of the big buy led to the ruin of the rest of the cattle-breeding
societies. The same applies to the distribution of land resources among the poor,
the absurdity of this idea lies in the fact that the poor do not have elementary
instruments and means of production, and therefore: what should he do with this
land and how to pay tax on it? And on the contrary, referring to the experience of
the capitalist countries, the dialectical law of the transition of quantitative changes
into qualitative ones transformed the «bourgeois» «into a» plowman «in the field of
management and marketing», and the «proletarian» — «into the owner of a capitalist
enterprise through the acquisition of its shares» (Zh. Abylkhozhyn, 1997, p. 86).

So, the natural character of the human right to property is immanently
interdependent with the inalienable rights to life, legal personality, personal
freedom and inviolability, the satisfaction of natural needs and human needs. In
this regard, arguing about the legal / non-legal nature of constitutional provisions
and acts of their implementation, aimed at stopping property rights, expropriation,
social and other discrimination, these provisions should be compared with natural,
fundamental, humanitarian human rights. After all, law as a living organism, which
is in the binary opposition of the pathogen and the immune system, including
brought to immunological tolerance, is capable of regenerating, restoring its tissues
with the help of genetic markers — the system of natural human rights.

In particular, the inalienable nature of property rights is hidden in the norms
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of criminal law. The first Criminal Code of the RSFSR dated June 1, 1922, provides
for criminal liability for violation of the order of property relations. The criminal
law protects private, public and state property, recognizes secret (theft) and open
forms of theft (robbery, robbery) as criminal. At the same time, a qualifying sign of
open forms of theft is the use of violence that is not dangerous to the life and health
of the victim (robbery), or, on the contrary, threatening death or injury (robbery).
However, any crime becomes more dangerous if it is committed by an organized
and group of persons. The criminal law provides for the strictest liability for the
commission of a robbery by a gang, i.e. by an armed group of persons (banditry).

Consequently, if we consider constitutional expropriation from the standpoint
of criminal law, then the line between criminal and legal violation of the natural
structure of property relations becomes a law that gives the disposition of the
corpus delicti of a kind of blanket character, excluding the signs of a crime by a
constitutional norm, if it is committed by an appropriate (legalized) armed group.
In other words, there is a modeling of a specific state monopoly on the commission
of crimes, the property of the generally binding nature of law is alienated, and with
this the very legal nature of constitutional provisions.

The purpose of our article is to decode the legal formulas of the first Constitution
of the RSFSR of July 10, 1918.

Formulation of the main material. The modern process of verification
of the legal/non-legal nature of legislative norms is greatly simplified due to
the development of a culture of legal technology, the consolidation of markers,
objective criteria of the irrational component of law at the international conventional
level. Due to the fact that the generally recognized system of natural human rights
received its material expression at the level of international legal documents,
speculative reasoning that «law is the will of the ruling class elevated to law» have
lost any meaning. Thus, the constitutional provisions on the termination of private
property, general labor service (reminiscent of the institution of corvee), social
discrimination contradict the provisions: Forced or Compulsory Labor Convention
of June 28, 1930; Universal Declaration of Human Rights of December 10, 1948;
International Covenant on Economic, Social and Cultural Rights of December 16,
1966; International Covenant on Civil and Political Rights of December 16, 1966.

Based on the content of these legal documents of international law, the
constitutional provision on universal labor service falls under the characteristics of the
concept of slavery. The natural state of a person’s personal freedom presupposes a ban
on his maintenance in servitude, forcing him to forced or compulsory labor (Universal
Declaration of Human Rights. Https://www.un.org; International Covenant on Civil
and Political Rights), since this concept («forced or compulsory labor») includes
any type of work or service performed under the threat of punishment, excluding the
possibility of voluntary provision of their services (Conventions concerning forced
or compulsory labor, 1989). At the same time, the concept of «forced or compulsory
labor» does not apply to individual, private situations, for example, those associated
with emergencies (fires, floods, famines, etc.). In this regard, in relation to the
historical period of the formation of the Soviet state, compulsory cultivation of the
land could take place in order to prevent hunger or lack of food products. However, a
prerequisite for such coercion is the guarantee of the inviolability of the sacred right
of ownership of the producer to the results of his own labor, agricultural products,
food (Conventions concerning forced or compulsory labor, 1989, p. 16).

Thus, the right to property and the institution of slavery from the standpoint of
the historical world experience, which has found its consolidation in the conventional
norms of public international law, are markers of the dichotomy of freedom and
servitude. It must be assumed that this is one of the reasons why the inalienable
nature of property rights is established by Article 17 of the Universal Declaration of
Human Rights, which forms the general system of natural human rights.

One of the forms of eliminating the contradiction between the right of
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ownership and the institution of slavery is the right to work, which is expressed in
the provision of an opportunity for each person to «earn his living by work that he
freely chooses or to which he freely agrees» (International Covenant on Economic,
Social and Cultural Rights). In this regard, everyone has the right to receive fair
remuneration for work sufficient to meet the vital needs of the employee and his
family members, including payment for holidays and periodic vacations. Working
conditions must be safe and meet the requirements of hygiene, and working hours
are reasonably limited, with the provision of time for the restoration of spent energy
resources of a person, rest and leisure, and cultural development. It should be noted
that the natural right of every person to an adequate standard of living, including
family members, is not limited to the appropriate rationing of food, clothing and
housing, but also implies continuous improvement of conditions and quality of life
(International Covenant on Economic, Social and Cultural Rights).

The systemic component of these provisions is the immanent property of law —
«equality», the prohibition on the manifestation of any discrimination in all forms of
manifestation of social interaction. The prohibition of discrimination must be explicit,
rational and constitutional. No person should be subject to restrictions in economic,
political, civil, cultural, social and other rights, based on any distinctive features: race,
color, sex, language, religion, political or other beliefs, national or social origin,
property, class or other status, birth or other circumstance (Universal Declaration of
Human Rights. Https://www.un.org; International Covenant on Civil and Political Rights,
p. 53, 55; International Covenant on Economic, Social and Cultural Rights, p. 49-50).

Conclusions. So, law is an achievement of human civilization, it is based on
the system of natural human rights, the structural components of which are deployed,
detailed, supplemented by laws and other acts of state power. Consequently, the
law does not pursue the goal of alienation through the laws of the country of
fundamental human rights and freedoms, arresting certain elements of the system
of natural human rights, deterioration of the quality, conditions of his life, therefore
such laws are categorized as «illegal».

Decoding the legal formulas of the first Constitution of the RSFSR of July 10,
1918 allows us to come to the conclusion about the non-legal nature of its provisions,
due to violations of the system of natural human rights and the inherent properties of
positive (dogmatism) law (Constitution (Basic Law) of the RSFSR). Demonstration
of the implementation of such provisions, using the example of specific historical
experiences, proves that the arrest of private property and the introduction of universal
labor service leads to similar actions (reactions) and consequences that took place during
the period of the slave system. Accordingly, in the historical period we examined, there
were tendencies of a sharp decline in the economy, food shortages, interconnected with
the violation of the structure of free labor relations, disinterest in labor and the use of
qualified personnel for types of work that are not typical for them.

The markers of legal law are the system of natural human rights, the
components of which are in constant interaction with each other. The emasculation
of any element of the system leads to a violation of its integrative properties, the
integrity of a harmonious structure, and, therefore, depending on the amount of
damage caused, such actions lead to the destruction of the system, its functional
purpose. For this reason, the cupping of at least one element of the system of natural
human rights determines domination, the dominance of anti-legal norms and laws.

The anti-legal provisions established by the first Constitution of the RSFSR
and enshrined in practical activities will become the fundamental ideology of an
unshakable totalitarian society that alienates the right to inviolability of private
property and practices a reactionary, penal, repressive policy in the field of criminal
justice (which will be discussed in the next paragraph).

Confflict of Interest and other Ethics Statements
The author declare no conflict of interest.

102 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

References

Abylkhozhyn Zh. B. (1997). Essays on the socio-economic history of Kazakhstan. XX century.
Universitet «Turany. [in Russian].

Bukharin N. 1. (1989). Problems of the theory and practice of socialism. Politizdat. [in Russian].

Constitution (Basic Law) of the RSFSR. Adopted by the V All-Russian Congress of Soviets at a
meeting on July 10, 1918. [in Russian].

Conventions concerning forced or compulsory labor. Human rights. Basic international documents:
Col. of documents. International relations, 1989. [in Russian].

Decree «On the introduction of labor food rations» of April 30, 1920. URL : http://www.libussr.ru/
doc_ussr/ussr 622.htm. [in Russian].

Degitayeva L. D. (exec. ed.) (1998). Memorandum of the head of the Alma-Ata regional UNKVD
to the secretary of the city committee of the All-Union Communist Party of Bolsheviks
on the shortcomings in the organization of mass public and political-educational work in
city schools and technical schools of February 13, 1937. Top secret. Political repressions
in Kazakhstan in 1937-1938. Collection of documents (Archive of the President of the
Republic of Kazakhstan). [in Russian].

International Covenant on Civil and Political Rights. Resolutions adopted on the reports of the
Third Committee.

International Covenant on Economic, Social and Cultural Rights. Resolutions adopted on the
reports of the Third Committee.

Trotsky L. D. (1990). On the history of the Russian revolution. Politizdat. [in Russian].

Universal Declaration of Human Rights. URL : https://www.un.org/en/about-us/universal-
declaration-of-human-rights.

Biraxiii Xan

JEKOAYBAHHS IOPUANYHUX ®OPMYJI
NEPIIOI KOHCTUTYIIIE PCOCP BIJ 10 JTUITHS 1918 POKY:
«AHTATTPABOBH» XAPAKTEP KOHCTUTYIIMHUX HOPM

AwnoTanisi. [TpaBo € 10CSATHEHHSIM JIFOJICHKOT IIMBITI3ALliT, BOHO IPYHTYETHCS HA CHCTEMI ITPH-
POIHMX ITPAB JIOMHH, CTPYKTYPHI KOMIOHEHTH SIKOi PO3TOPTAIOTHCSL, JIETAITI3Y€EThCS, TOOBHIOIOTHCS
3aKOHaMM Ta IHIIMMH aKTaMu JiepskaBHOI Biagu. OTke, IpaBo HE Mae Ha METI BiUY)KCHHS 4epes
3aKOHHU KpaiHu (DyH/IaMEHTAJIBHUX TIpaB 1 cCBOOO JIFOANHH, KyIipyBaHHS OKPEMHUX €JIEMEHTIB CHCTe-
MU TPUPOIHUX TIPAB JIFOIMHH, TOTIPIICHHS SKOCTi, YMOB HOTO JKUTTS, TOMY TOiOHI 3aKOHH BiTHO-
CATBCSA JI0 KaTeropii — «HEeTpaBoBi». Y CTATTi pO3IIANAIOTECS aHTHITPABOBI MONOKeHHS KoHCTHTYTIIT
PC®CP Bix 10 jumast 1918 p. Ha icTopuuH#X MPUKIaIax Ta JOKYMEHTaX aBTOPOM OO PYHTOBYETHCS
TIPUPOJIHUI XapaKkTep npasa BiIacHocTi. HaBomuThes imocTpartist HOpyIeHb 3aKOHIB MaTepialicTHIHOT
JIaJICKTUKU Ta peaji3amii CXOMaCTHYHUX 11l OUTBIIOBUIIBKOIO PYXY, IO cTaja (YyHIAMEHTOM s
Oy[IIBHUIITBA ICCIIOTHYHOT, TOTATITAPHOI HOJIITUIHOT CHCTEMH.

Posmmgposka topummaanx Gopmyn nepmoi Korcturymii PCOCP Bim 10 mumas 1918 p.
JIO3BOJIIE TIPHWTH 1O BHUCHOBKY NP0 HEIOPUAWNYHY TPHUPOAY Ii MOJIOKEHb, OOyMOBICHOI
MOPYILICHHSIM CHCTEMH TPHPOAHUX MpaB JIIOAUHM. J[eMOoHCTpallis peamizaiii TakuxX IMOJI0KEHb
Ha MPUKIaJl KOHKPETHOTO iICTOPUYHOTO JIOCBIJY JIOBOJHTH, IIO MOAIOHI HACITIJKKM Malld MicCIe
B Iepioj paOOBIACHUIBKOTO Jaay. BinmoBinHO, Yy AOCIHIIKEHUI aBTOpPOM ICTOPHYHME TIepiof,
criocTepiraimcst TEHJICHIIi pPI3KOro 3aHenaay eKOHOMIKH, JAe(ilMTy MpOJOBOJIBCTBA, IO
B32€MOTIOB’3aHO 3 MTOPYIICHHSAM CTPYKTYPH BUIBHHUX TPYJIOBHX BiZIHOCHH, HE3aIIKaBJIECHICTIO JI0
Tparli Ta BAKOPUCTAHHAM KBai(hiKOBaHMX KaJAPiB U THX BUIIB POOIT, sIKi HE XapaKTepHi I HUAX.
Mapxkepamu IOpHIMYHOTO ITPpaBa € CUCTeMa MPUPOTHHUX NPaB JIOANHH, CKIIaI0BI SKOi 1epedyBaroTh
y TIOCTiliHi# B3aeMozii. BuokpemieHHs Oy/b-SKOTr0 eIeMEHTY CHCTEMH MPU3BOANUTD /10 TIOPYILIECHHS
HOro IHTErpaTHBHHUX BJIACTHBOCTEH, LUIICHOCTI 'APMOHIHHOI CTPYKTYpH, a OTXKe, 3aJIe)KHO Bij
PO3Mipy 3amoIisTHOT IIKO/H, TaKi Aii NPU3BOAATH O pyHHYBaHHS CUCTEMH.
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Abstract. In this article organized crime and organized criminal groups are considered
as purposeful social systems with certain parameters. The article’s objective is to give a general
description and determine the most typical trends in their activities.

The actors of organized crime (criminal groups) in this paper are understood as stable
hierarchical associations of several persons created in order to obtain personal and general profit
illegally, while for managers of different levels this type of activity is the main form of employment.
Organized crime is understood as the totality of criminal groups interacting among themselves,
having a similar worldview, goals, tool, and ways to achieve them.

Being part of the social system and self-compensating at the expense of members of society,
organized crime is in a certain environment. The «environment» means a society as a whole, a set
of individuals, social groups and actors of influence who have the ability to come into contact with
each other directly or indirectly, exercising mutual influence. The actors of influence include: the
state (government), interstate and international organizations, the church, corporations, the media,
non-government public organizations.

The features of organized crime are: 1) conspiracy, strict rules, hierarchical structure, which
limits the behavior of individuals who form this system; 2) the lack of the concept of «ideal» in the
category of results, whereupon strategic planning is not typical for it; 3) the worldview is focused
on the seizure and forced exploitation of resources, technologies and non-entities and systems,
violence, separation and opposition are supported; 4) the interaction of individuals within the
system has the character of opposition and rivalry, a high probability of the emergence of an internal
underground; 5) interaction with other main actors of influence is in the nature of opposition and
rivalry; 6) the desire to discredit the government and create conflicts between governments and
organizations or within them.

Keywords: organized crime, purposeful system, interaction, worldview, actors of influence

Introduction. Organized crime is the subject of study in various branches of legal
science. Criminology, legal psychology, forensic science, operative investigation activity
investigate different aspects of the behavior of organized criminal groups, methods for their
identification and neutralization. Organized crime as a social phenomenon has existed for a
very longtime, buttheybegantoperceiveitasathreattothe state systemand world stability
relatively recently. In legal science, it has been repeatedly pointed out a long, unjustified
denial of the existence of organized crime and the need to recognize this phenomenon:
«Sooner or later, the moment would come when one would have to face the truth and
admit the existence of not only professional, but also professional organized crime»
(R. Belkin, (ed.) at al, 2006, p. 900). Similar conclusions were made by J. Dickie in
the work «Cosa Nostra: a history of the Sicilian Mafia» regarding Sicilian organized
crime, which had not been recognized for a long time, which, in his convictions,
the mafia itself made efforts (2020).
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Modern legal science and law enforcement agencies recognize not only the
existence of highly organized crime, but also the threats it poses to the world community,
including in the form of mafia states (M. Naim, 2012, & V. Ovchinskiy, 2016),
quasi-states (N. Chebykina, & V. Molodavkin, 2018) or «fragile» states (Website
Fragile States Index. Https://fragilestatesindex.org). This is confirmed by the United
Nations Convention against Transnational Organized Crime (United Nations
Convention against transnational organized crime and the protocols thereto.
Https://www.unodc.org), Europol reports (European Union serious and organized
crime threat assessment 2017. Https://www.europol.europa.eu), publications of
the United Nations Office on Drugs and Crime (Transnational organized crime:
the globalized illegal economy. Https://www.unodc.org), scientific articles (V. Terziev,
M. Petkov, & D. Krastev, 2018, J. Schneider, 2018) and mass-media publications
(M. Naim, 2012, P. Andreas, & M. Naim, 2012, Mafia today: how the Italian clans
work, Website BBC Russian. Https://www.bbc.com).

Rob Wainwright, director of Europol, in foreword of report «European Union
serious and organised crime threat assessment 2017» said: «In 2013, Europol reported
the presence of at least 3,600 internationally operating Organised Crime Groups (OCGs)
in the EU. In the SOCTA 2017, we identify approximately 5,000 international OCGs
currently under investigation in the EU» (European Union serious and organized crime
threat assessment 2017. Https://www.europol.europa.eu).

In Ukraine the quantitative indicators of identified criminal groups and
organizations range from 136 in 2016 to 293 in 2019. In the period from 2015 to
2019, on average, slightly more than 10% from the recorded materials of criminal
proceedings on the creation of a criminal organization were sent to the court with
an indictment. In total, such criminal proceedings were registered in 2015 — 18, in
2016 —33,1in 2017 — 88, in 2018 — 84, in 2019 — 68 (Website Prosecutor General’s
office of Ukraine. Https://old.gp.gov. ua)

The threats of organized crime lie not only in the scale, forms or areas of
criminal groups’ activities, but also in the fact that the younger generation is
increasingly becoming involved in their activities, who are learning to «transform
coordinates from Google maps into real coordinates of goals» (The Secret Life
of Young Militants of ISIS / Website BBC Russian. Https://www.bbc.com). Also
can be noted that an organized crime have an influence on the political processes.
For example, A. Alesina, S. Piccolo, P. Pinotti pay attention to the strategic use by
criminal organizations of pre-election violence as a way to influence the election
results and the behavior of politicians (2019). In addition, according to the World
Health Organization, one in nine residents of areas where armed conflicts take
place suffers from «moderate or severe mental disorders» (Mental health / Website
World Health Organization. Https://www.who.int). These facts and trends force us
to reconsider approaches to understanding the manifestations of organized crime
and its impact on social processes.

Analysis of recent research and publications. The research will use existing
publicly available scientific and applied research on this issue in various fields of
science, as well as sources of secondary information. Among the main authors
who researched this topic can be cited A. Alesina, M. Balint, A. Gurov, J. Dickie,
A. Dolzhenkov, V. Korzh, M. Korniyenko, V. Ovchinskiy, S. Piccolo, P. Pinotti.

The basis for understanding organized crime as a social system will be
the results of studies of the behavior of social systems, as well as some issues of
corporate governance. The conceptual apparatus for applying the systems approach
will be taken from the work of R. Ackoff and F. Emery «On Purposeful Systems»
(1974), as well as from some other books of R. Ackoff. This is due to the fact
that in the specialized literature some similarities were indicated in terms of goals,
the management regime and the organization of organized criminal groups with
corporations. In this regard, the conclusions drawn from the study of governance
in such social systems can also be used to understand organized crime.
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The purpose of our article is to give a general description of organized crime as
a purposeful social system, as well as to identify typical trends in its activities. The use
of new approaches in the study of this issue will make conditions for a comprehensive
understanding of this social phenomenon and ways to influence it. The results obtained
in the course of the study will allow us to consider organized crime as an integral
system, striving in certain ways to achieve goals in a certain environment.

The study of organized crime as a social phenomenon is fraught with some
difficulties. They are manifested primarily in the absence of sufficient objective
information, which is associated not only with the high latency of this phenomenon.
On the one hand, this is due to limited access, since such information relates to
national security issues. On the other hand, the existing open information is subject
to distortions, both by the actors of this activity and public opinion, formed most
often on the basis of artistic images.

Formulation of the main material. Organized crime is a complex
phenomenon, the emergence and development of which is influenced by a large
number of variables. The main concepts that we will operate in the article include:
«organized crimey, «actors of organized crime», «environment of the systemy,
«actors of influence», «purposeful individuals and systems», «results», «ways for
achieving resultsy.

Most of the sciences consider organized crime from an extremely negative
point of view, but, as it has been successfully noted, «logic is usually absent in the
observer’s reasoning, and not in the behavior of the observed» (R. Akoff, p. 38).
Recognizing the negative consequences of this social phenomenon, it should also
be recognized that the emergence of any social system is a response to expectations
and a way to satisfy some of the needs of society itself or part of it. In fact, any
human-made social system is a tool for achieving well-defined results.

Today, there are various classifications of organized criminal groups depending
on the degree of organization, scope or scale of activity. In criminology, the common
features of organized criminal groups include: selfish goals; participation in groups
of a significant number of persons; stability, cohesion; internal discipline; scale
of criminal activity; the presence of a functional hierarchical structure; creation
of own protection system, corruption ties; investing part of the income in legal
economic structures (money laundering); armament and technical equipment; the
presence of interregional, interstate ties with similar criminal organizations; high
criminal professionalism of participants, the predominance of criminal subculture
in their behavior (V. Malkov, (ed.), 2006, 405-406).

In forensics these signs include: stability of personnel; norms of behavior
and value orientation; the presence of a leader and, sometimes, an oppositionist;
role differentiation; strict discipline; conspiracy; coordination; orientation to
committing crimes; «criminal experience and experience of communication with
law enforcement agencies»; development and assimilation of ways to conceal
crimes; creation of protection and cover units; corrupt ties (R. Belkin, (ed.) at al,
2006, p. 900-902).

In the operative investigation activity, the levels of activity of criminal
groups — individual, group, corporate (K. Goryainov, (ed.) et al, 2007, 723) are
also distinguished.

Today there is no single definition for the concept of «organized crime».
On the UN website in the series of university modules «Organized crimey, it is
understood as «a continuing criminal enterprise that rationally works to profit
from illicit activities that are often in great public demand. Its continuing existence
is maintained through corruption of public officials and the use of intimidation,
threats or force to protect its operations» (Website of the United Nations Office on
Drugs and Crime. Https://www.unodc.org).

The United Nations Convention against Transnational Organized Crime uses
the concept of «organized crime group», which means «a structured group of three
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or more persons, existing for a period of time and acting in concert with the aim
of committing one or more serious crimes or offences established in accordance
with this Convention, in order to obtain, directly or indirectly, a financial or other
material benefity (United Nations Convention against transnational organized
crime and the protocols thereto. Https://www.unodc.org).

In this article the actors of organized crime (criminal groups) will be
understood as stable hierarchical associations of several persons created with
the aim of obtaining personal and general profit illegally, while for supervisors
of different levels this type of activity is the main form of employment. Under
organized crime, we understand the totality of criminal groups interacting among
themselves, having a similar worldview, goals, tools, and ways to achieve them.

This definition corresponds to the definition of the system, which had been
proposed by R. Ackoff and F. Emery. They understand the system as «a set of
interconnected elements, each of which is connected directly or indirectly with
each other element, and any two subsets of this set cannot be independent»
(R. Akoff, & F. Emeri, 1974, p. 27). Since each isolated criminal community forms
its own social system, so the totality of related communities can be called a criminal
system, the purpose of which is to enrich through the unlawful exploitation of
resources, technologies and other entities.

Today, the culture of criminal groups is often called «subculture», but this
concept does not reflect the real situation. Crime has its own symbolic recognition
system (language, gestures, tattoos), rituals and rules («codes of honory, «concepts),
most often a clearly defined territory or area of activity, a social trajectory (social
elevator) within the system, authorities and images for personal orientations,
identification of one’s belonging to a group, well-established patterns of behavior
to resolve current situations and problems. This makes it possible to talk about the
formation of a criminal worldview, which could potentially spread to the whole
society. At the center of this worldview is the opposition to legitimate power and
personal enrichment at the expense of others. The basis for such a worldview can be
any ideology or religion that is interpreted and adapted to the criminal group’s goals.

According to studies by J. Dickie, criminologists and specialists in the field
of operational-search activity, the reasons for the occurrence of organized crime
can be attributed to following ones:

1. Shadow economy, errors in the economic relations regulation.

2. The property stratification of society, low employment, unemployment,
loss of job security by citizens.

3. Low intellectual and moral level of society, social instability and lack of
social control.

4. The weakening government’s role.

5. Low quality of criminal and criminal-procedural legislation.

6. The loyal society’s attitude towards unlawful behavior.

7. A significant share in the society of persons who have committed crimes
and offenses.

Such causes are characteristic of organized crime on all continents (R. Akoff,
& F. Emeri, 1974).

Experts in operational-search activity indicate that «the criminal environment
is organized for the sole purpose of quickly accumulating large criminal incomes
and legalizing them for circulation. A emphasis on business, even if criminal,
puts organized criminal groups in the position of economic organizations»
(K. Goryainov, (ed.) et al, 2007, 491).

In their work R. Ackoff & F. Emery (1974) examine behavior in organizations
such as a prison, where «a strict daily routine and numerous orders lead to the
behavior of prisoners and staff becoming unidirectional». Regarding features of
such systems, they come to the conclusion: «The most obvious of them is that
prisoners are trying to create an informal underground system. A less obvious
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consequence is the tendency of staff to make isolation around the main person in
charge. He/she is kept in the dark about the true state of things, telling him/her all
sorts of nonsense. If the stability of the system is dearer to him/her than other goals,
he/she is reconciled with this» (p. 218).

Analyzing the work and publications on the existence of organized crime,
we can indicate that it plays the role of a «union» for those whose employment is
exclusively related to the commitment of crimes. It can be a form of reaction or
protest against excessive and unjust pressure, for example, the current government.
It can also be concluded that organized crime seeks to gain administration and control
over those areas that are not covered or are poorly covered by the government, but
are in demand by the society or its part.

Being part of the social system and self-compensating at the expense of
society’s members, organized crime is in a specific environment. R. Ackoff
& F. Emery (1974) understood the environment as «a lot of elements and their
essential properties that are not parts of the system, but a change in any of them
can cause or produce a change in the state of the system» (p. 27). In this article
we will understand «environment» as society as a whole, as a set of individuals,
social groups and actors of influence who have the ability to come into contact
with each other directly or indirectly, exercising mutual influence. Today, due to
the development of information and communication technologies, direct contact
between participants in a relationship is not necessary for influence.

Taking organized crime as a social system, it should also keep in mind that it is
part of a broader level — the global social system. In this regard, it will be admissible to
recognize the presence of entities that are part of the global social system. In addition
to organized crime, these include well-established stable social groups (systems,
independent actors of legal relations) That have significant resources to influence social
processes, both at the state level and internationally. This is the state (government),
interstate and international organizations, the church, corporations (including
transnational ones), the media, non-government public organizations (NGOs). In
fact, these same entities, with the exception of the church, international organizations,
and organized crime, are studied to determine trust ratings (2019 Edelman trust
barometer. Global Report. Https://www.edelman.com). All these entities, except for
isolation and structure, have a request from society, the goals of their estabhshmg
and existence, as well as tools and means of influencing social processes. Today we
can talk about the emergence of terrorist organizations as a special type of social
systems that use criminal tool. As indicated in some works by the example of the
Islamic state, such formations combine «elements of a network terrorist organization,
a large illegal armed group, an organized criminal group, a mafia network, a radical
revolutionary movement, and, of course, a totalitarian network» (R. Muhametov,
2014). In this article we will refer them to organized crime.

These actors, due to the limited environment and modern information
technologies, are in an interaction that can be described by several concepts:
opposition, cooperation, rivalry and independence.

Opposition (confrontation, conflict) is a state of interaction in which the
achievement of the result by one excludes the effectiveness of the other or the
others («zero-sum game»). Winning provides for the forced exploitation of the
loser or its destruction.

Cooperation is an interaction in which joint coordinated activity significantly
increases the value of the result for all participants in the interaction. Such interaction
allows unequal mutual exploitation, which for the participants is obvious, voluntary
and variable.

Rivalry (competition) — an interaction in which the achievement of a result
by one reduces the value of the result to another or others, but does not exclude it.
Perhaps ranking the value of the result and the hierarchy of winners. Operation is
predominantly veiled.
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Independence is the absence of a mutual influence on the effectiveness (value
of results) of the activities of other participants in the relationship.

Each of the forms of interaction can go into any other. A distinctive feature of
cooperation is the coordination and unequivocal acceptance by the parties of risks
and consequences, as well as the desired results and ways to achieve them. In other
forms of interaction there is no consistency, actions are carried out by default or by
mutual interpretation.

Exploitation is an increase in the value of the result for one subject of
interaction through the use of efforts or resources of another or others.

To characterize the results depending on the time of their achievement,
R. Ackoff and F. Emery (1974) used the terms «total», «task», «goal» and «ideal».
The result is the closest result in time to which the individual aspires in a certain
environment and at a certain moment, and the ideal is an unattainable result that
can only be infinitely close (pp. 65-66).

Ways to achieve results are patterns of behavior (actions or inaction)
performed by an individual or a system to achieve a desired future.

Considering social systems in terms of the relationship of the system and its
elements, R. Ackoff and F. Emery (1974) point out the following: «Since individual
elements serve as tools for the entire system, this system will reduce diversity; the
range of purposeful behavior will be limited, and more and more behavior will
come down to low levels: multidirectional and unidirectional. Insofar as the system
serves as a tool for its constituent elements, it will tend to increase diversity: the
range of purposeful behavior will expand, and the level of behavior will gradually
rise to the pursuit of the ideal» (p. 205).

They also note: «A social group will increase diversity only when its
organization allows its members to behave as systems striving for the ideal. In
special cases, when social systems degrade to the level of unidirectional behavior,
an increase in diversity will occur if the system is not able to interfere with the
purposeful behavior of its elements. A decrease in diversity will occur in those
cases when the organization will be able to prevent the its participants’ purposeful
behavior» (R. Ackoff & F. Emery, 1974, p. 206-207).

In his work «Creating the Corporate Future» R. Ackoff points out that in
social systems relationships can be built differently between those who administer
and those who are administered. Depending on the freedom of choice of goals and
means of achieving them, they can be formed according to the type of «autocracy
of goals, autocracy of meansy, i.e. and goals and means are chosen by one who has
power. In his opinion, this happens when «society is ruled by an absolute monarch
or dictator,» while absolute power «is concentrated more in the hands of a small
group than one person, such as the junta.» He refers to such organizations prisons,
military organizations, churches and some societies and corporations (1977, p. 76).

Analyzing criminal groups in terms of results and ways to achieve them,
several conclusions can be drawn. First, it is difficult for such communities to have
such a concept as an «ideal» in the category of results. This is due to the fact
that the activity, as a rule, is fleeting and is determined by the goal, which is the
expansion and exploitation of resources to obtain own profit, as well as the retention
of positions. In this sense, taking into account all the subjects of influence, the state
has the most distinguishable concept of ideal, since its ultimate goal is the benefit
of everyone. The main ways to achieve results for criminal groups are — extortion
(threats and violence), networking (influence, support and mobilization groups),
corruption (bribery to protect or access resources), misinformation (distraction),
and provocation (identifying weaknesses or exhaustion of the enemy).

Secondly, the choice of goals and methods for achieving them is predetermined
by the system, and will limit the freedom of action of its individuals both on a
conceptual (intellectual) and physical level. We must keep in mind that each individual
of the system is a constantly changing subject. He/she has his/her own idea of the
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results of his/her activities and is inherent in the concept of ideal, regardless the social
system in which he/she is. In this regard, the conclusion suggests itself that as the
individual is in this system, he/she will feel discomfort and growing confrontation
with the system itself. A way to eliminate this can only be an absolute identification
of oneself with this system, especially with its leadership. Perhaps this explains the
«family» or «fraternity» of criminal groups, which is described in the works by
M. Balint (2016) & J. Dickie (2020) and in the law enforcement practice. The rituals
that J. Dickie describes are necessary for recruits to also identify with the community.
A ritual is a way to create the illusion of identity with the system, create a psychic
connection and another barrier to the individual in order to prevent leaving its limits.
Despite the fact that the family creates the illusion of identity and additionally obliges,
this cannot stop the gradually increasing restriction in the freedom of choice of the
community members’ own behavior, especially as they satisfy their basic needs and
achieve their own goals. In his work, R. Ackoff (1977) also points out that personality
development «is not a condition or state determined by what a person possesses».
He defines this concept as «a process in which the individual’s capabilities and
desire increase to satisfy his/her desires and desires of other people», «the growth of
abilities and potential, rather than acquired», «the matter of motivation, knowledge,
understanding and wisdom than wealth». He also substantiates the assumption that
«that an increase of living standard is not necessarily accompanied by an increase in
its quality» (p. 63).

In addition, even despite the high position in the hierarchy of the criminal
world, its leaders are forced to live in conditions of conspiracy, secrecy, which
sometimes forces them to live part of their lives in bunkers (Ndrangheta: life in the
dungeons of the Calabrian mafia / Website BBC Russian. Https://www.bbc.com).
It can also provoke conflict and tension in relationships within such systems. It
is almost impossible to remove such tension without changing the basic forming
parameters of such a system, and this, in turn, will change the essence of the system
itself. Thus, it is quite possible to conclude that organized communities will strive
for a minimal variety of behavior, which is not consistent with the nature of man,
as an aspiring and versatile individual. The latter is confirmed in the scholars’
works of from other sciences, for example, K. Jung (2001), who drew attention to
the presence of at least eight types of personality or G. Gardner (Website Howard
Gardner. Https://howardgardner.com), who justifies the multiplicity of intelligence.
It is also possible to conclude that it is no reason for organized criminal groups
to invest in complex and long-term projects. This is due to short-term goals and
behavior striving to be simplified.

Having an idea of the desired results of the system and how to achieve them,
it becomes possible to suggest the nature of the interaction between the main
participants in social relations. Without going into particular, it should be noted that,
based on the nature and goals of other actors of influence, the presence of organized
crime is not advisable or beneficial for anyone, but rather the opposite. The only
one whose relationship may be close to independence is the church, and even with
certain reservations. Analyzing the possibilities of some actors to influence society,
it should be noted that according to the studies of Daniel J. Edelman Holdings Inc.,
the global level of trust in non-government public organizations and in business
is significantly higher than in the government and the media. The confidence
level in the latter is less than 50% (2019 Edelman trust barometer. Global Report.
Https://www.edelman.com). From this it can be assumed that a low degree of
public trust can be used by other actors of influence in their own interests. Today,
technologies for influencing people’s behavior are becoming widely available and,
in fact, there is a struggle for influence. So, at one of the educational sites, it was
stated that «education lost the battle for attention: choosing what to spend money
on, people prefer cinema and restaurants, rather than online courses» (The main
competitor of education — Netflix. Http://www.edutainme.ru). The above gives
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reason to believe that the young generation is the main target audience, for the
attention of which all actors of influence will fight, without exception.

Without going into in particular, it should be pointed out that the main goal
of the state is «the welfare of the man, his/her moral, material and physical well-
being, maximum legal and social security of the individual» (V. Khropanyuk,
2008, p. 155). As T. Hobbes pointed out, the state allows creating a civil status
with the help of the government and the law, «without which there is always a war
of everyone against all» and this prompted people to agree «about the person who
should publish it» (p. 134-135). But the government in any country has not always
used the proper means of managing society. During the existence of the country,
government officials repeatedly discredited themselves, which, due to the incorrect
identification of the government and its officials, led to a decrease in the level of
trust compared to other participants in public relations. We must also keep in mind
that organized crime is virtually impossible without a state. Organized crime is, on
the one hand, the result of inefficient government, and on the other, the actor for
which the state is the source of income. With a strong influence on state power,
the government can become a tool for enriching crime, and the state as a tool of
exploitation of society. Thus, based on the fact that the systematic movement of
the state towards the ideal, levels the goals of criminal groups and jeopardizes their
existence, we can assume that under natural conditions their relations will have the
character of an irreconcilable opposition. The opposition can go into cooperation
or neutrality only if a new opponent appears that is equally dangerous for their
existence. From this it is also possible to conclude that the absence or weakness
of the opposition in relations between them indicates either the weakness of the
state, or the strong influence of criminal groups on the government. According to
the ratings, one can pay attention to the absence of a direct relationship between
the high level of organized crime (The Global Competitiveness Report 2019.
Organized crime. Http://reports.weforum.org) and the weakness of states (Fragile
States Index 2019 — Annual Report. Https://fragilestatesindex.org/2019). The
presence of a stable state power and a high level of organized crime without the
presence of opposition between them may be a sign of the coalescence of these
social systems. The above does not contradict the facts that in totalitarian countries
organized crime actually ceased to exist, since the whole society served the goals
of the ruling elite, whose power sought to total control. In addition, as shown by
the chronology and composition of the participants in historical events in such
countries, the ruling elite came to power precisely in the ways characteristic of
criminal groups with further repression. In fact, a totalitarian state is a large-scaled,
legitimate criminal association that is unviable in the long run.

The interaction between other actors of influence with organized groups
can be built in the range from short-term cooperation to the opposition with the
possibility of independence. But the need for the opposition will always be present,
since their goals can be similar, but not common, and the ways to achieve them
differ significantly. For business, only assistance that increases profit only under
certain conditions of legal regulation and the development of market relations
will be acceptable. With NGOs and the media, opposition is more likely, since
they are referred to as «watchdogs of the society» (The Case of the «Newspaper
office «Pravoye Delo» and Stekel v. Ukraine (Application Ne 33014/05). Https://
zakon.rada.gov.ua/laws/show/974 807, The Case of «Newspaper «Ukrayina-
Tsenter» v. Ukraine». (Application Ne 16695/04). Https://zakon.rada.gov.ua/laws/
show/974_594), and it is hardly possible to attribute their own forced exploitation
to the society’s goals. Cooperation can take place subject to general opposition to
the government (with a similar goal), or when the goals of NGOs or the media do
not correspond to those declared.

Due to the fact that for the existence of criminal organizations it is necessary
to legalize and search for ways to shelter and support (K. Goryainov (ed.) et al,
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2007, 491), their activities will be aimed at controlling (the possibility of influence)
or establishing their own business structures, media and NGOs. The similarity
of goals, ways to achieve them and the absence of opposition can testify of the
involvement of such entities in lobbying for the organized crime’s interests.

In this context, one should take into account the fact that organized crime,
despite its scale, has difficulties that are inherent in any other social systems. These
include personnel competence, management efficiency, weak coordination and
interaction, etc. In addition, organized crime, in comparison with other entities,
has difficulties in medium and long-term planning. The area of interests will be
objects and branches that are of key importance in the circulation of resources and
technologies (V. Ovchinskiy, 2016; 2018).

Although organized crime replenishes its human resources from society, it
should be recognized that people who find themselves in a difficult life situation
or who have the goal of quick enrichment do not always choose systematic
criminal activity, submission, and strict rules. So, some young people try to get
rich exclusively on episodic or short-term criminal acts (A kind man without coast:
the story of the first murder ordered on the darknet / Website BBC Russian. Https://
www.bbc.com).

Issues of propensity and prerequisites for the emergence of criminal behavior
are studied by different fields of knowledge. In this sense, the similarity of the
prevailing views of society on expected results and ways to achieve them will
be important. In other words, the more loyal a society is towards the expansion
and forced exploitation of others, the more favorable is the environment for the
emergence of organized criminal groups. Accordingly, it is precisely this «life
position» or ideology that criminal groups will encourage. For this, different
methods and technologies can be used. J. Dickie points out that representatives
of organized crime «never fenced off from change, they simply set themselves the
goal of guiding them in the right direction» (J. Dickie, 2007, p. 512) The above
allows us to make an assumption that in post-totalitarian countires the level of
loyalty to criminal behavior will be higher, since such behavior will be familiar on
the one hand and, on the other hand, a projection of revenge for excessive unjust
pressure and control. Mafia states in the post-communist space are also emphasized
in the works by M. Balint (2016).

Using a systematic approach to understanding organized crime does not give
an answer to all questions of the existence of this social phenomenon, but allows
us to draw tentative conclusions regarding trends in the criminal groups’ activities,
as well as measures to influence them.

The criminal groups activities will be aimed at their inclusion in social
processes and control:

1) information and means of communication between social systems;

2) resources, technologies and their turnover;

3) changes in the socio-economic life of the society, the state and the world
as a whole.

A distinctive feature of a criminal worldview will be the justification of
expansion and forced exploitation both at the national and international levels,
as well as the division and opposition of society and the world as a whole (for
example, the division into «friend or foe») and discrediting the government and
international organizations. The latter may take the form of humiliating public
authorities or provocations that affect international cooperation.

As M. Korzhanskyi (1996) pointed out «combatting crime is not a legal matter,
but a political one, not lawyers’, but politicians’» (5). G. Mirskiy (2006), analyzing the
social processes of our time, saw the way out of their existing crisis phenomena in that
«awareness of the depth of moral and social degradation should provoke a reaction
of that healthy rational principle that has always allowed humanity to overcome the
phenomena that threaten it with degeneration» (Return to the Middle Ages? 2006).
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Accordingly, the fight against this phenomenon at the political level should
be of a comprehensive nature of the impact on the existing opposition and conflict,
and not their suppression. From the point of view of the impact on the conflict,
R. Ackoff & F. Emery (1974) use three terms: «elimination» of the conflict comes
down to a change in environment, «resolution» — to change someone else, but not
oneself, and «solution» — to change of one’s own behavior» (p. 195). Using the
developments of A. Rapoport and other experts, they indicate that «a conflict in
which physical force is used to eliminate or neutralize one of the participantsy,
which «can eliminate the conflict from the winner’s point of view, but not from the
defeater’s one, fraught with more negative consequences. This is explained by the
fact that «the hostile attitude of the loser to the winner, as a rule, does not pass, but
only intensifies, so that, when the opportunity arises, he/she tries to unleash a new
conflict, often even more intense than the first». This, in turn, «usually leads not
to the elimination or destruction of the conflict, but to its temporary suppression,
accompanied by subsequent escalation» (p. 196).

The use of a systematic approach and analysis of the behavior of essentially
similar social systems (organizations) allows to assume of a high probability of
the formation of an underground in criminal groups, which must be taken into
account when developing them by law enforcement agencies. The underground
within such systems, being the cause of confrontation and tension, can also play the
role of a source of self-reproduction. Observation of the nature of the relationship
of participants in public relations with the criminal environment, the methods
they use to achieve the desired results can give rise to conclusions about their
involvement in organized crime and, accordingly, predict possible behavior and
ways to neutralize it.

Thus, organized crime can be seen as a social system that is part of a global
social system. This system has distinctive features, which are as follows.

1. It has a conspiratorial nature, strict rules, hierarchical construction, which
limits the behavior of individuals who form this system. It is also not able to satisfy
the individuals’ requests regarding the quality of life and their own development
in the long run.

2. It does not have the concept of «ideal» in the category of results, as a result
of which strategic planning is not characteristic of it. Short-term desired results are
difficult to measure. Strive for legalization by establishing their own (or controlled)
legal social systems.

3. The worldview of the system is focused on the capture and forced
exploitation of resources, technologies and non-entities and systems. Violence,
separation, and opposition are supported. For the ideological basis, part of the
worldview or ideologies of other social systems with adaptation for their own
needs is used.

4. The interaction of individuals within the system will bear the features
of opposition and rivalry, a high probability of the emergence of an internal
underground.

5. From the point of view of the desired results, interaction with other main
actors of influence is in the nature of opposition and rivalry. The absence of real
opposition to the government, corporations, NGOs and the media may indicate the
falsity of the declared goals by the latter or about their control by criminal groups.

6. It seeks to discredit the state through discrediting the government, making
conflicts between countries and organizations or within them. The consolidation of
other actors of influence among themselves significantly threatens the existence of
criminal groups and organized crime in general.

To minimize the involvement of part of society in criminal activities for
public administration, it would be appropriate:

1) to build channels for sustainable communication and information exchange
between actors of influence, including organized criminal groups;
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2) to make conditions for cooperation between states and international
organizations on the identification and neutralization of organized crime;

3) to make conditions for the formation of a worldview based on mutual
coexistence, respect and cooperation;

4) to ensure the employment of the population and the involvement of society,
especially youth, in scientific and educational long-term projects;

5) to make conditions for the socialization of persons who committed crimes
by granting alternative forms of employment;

6) the use of interdisciplinary research to develop tools and methods for the
early detection and neutralization of organized criminal groups;

7) to make conditions for management based on cooperation and the creation
of alternatives, rather than pressure and suppression.

Conclusions. The worldview of the people or other self-identifying
community of people determines the direction of development. That is why issues
of managing the worldview, ideology, upbringing and education of the younger
generation have always been given close attention of the actors of influence.
During intensive circulation of information, the worldview is split into smaller
parts, the coordination of which is complicated. The interaction between them
becomes complexly predictable. Organized crime today has an impact on social
processes of not only limited territories, but also global ones. The emergence of
quasi-states, mafia states, transnational organized crime and other social entities,
whose goals do not coincide with ideas about civil society and the rule of law,
are only prerequisites for spreading the ideas of expansion, violence and self-
esteem at the expense of others. Rejected or not recognized as a special form of
social structure, organized crime, in the event of an inadequate reaction from other
actors of influence, can lead society to conditions in which the development of the
individual will be complicated. The aspiration of criminal groups for total control
within the system and their environment ultimately jeopardizes social values and
progress. The activities of actors of influence, whose goals are different from the
goals of organized crime, should take measures to consolidate and cooperate with
long-term goals that bring society closer to the ideals of well-being of everyone.
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IOpiii Kpamapenko

OPT'AHI3OBAHA 3JIOUMHHICTD SIK COLIAJIBHA CUCTEMA:
XAPAKTEPUCTUKA TA TEHJEHIIII

AHoTanis. Y crarti opraHizoBaHa 3JI04MHHICTh i OpraHi30BaHi 3JI0YMHHI CITIBTOBapHCTBA
PO3TISAAAIOTECS K IUIECIIPSIMOBAHI COLiaIbHI CHCTEMH, IO MAIOTh MIEBHI mapaMeTpu. MeTa cTarTi
— JIaTH 3arajJbHy XapaKTePUCTHUKY W BU3HAYUTH HAMOUTBII TUIIOBI TEHIEHIII] iX MiSUTBHOCTI.

[Tig cy6’exTamu OpraHi3oBaHOi 3JOYMHHOCTI (3TOYMHHUMH CITIBTOBAPHCTBAMH) B POOOTI
PO3YMIFOTBCSL CTIiliKI i€papXidHi 00’€QHAHHS ICKIIBKOX 0Ci0, CTBOPEHI 3 METOK OTPHMAaHHS
0COOMCTOr0 Ta CIIJIBHOTO MPUOYTKY NMPOTUHPABHMM LUISXOM, IPU LBOMY JUIs PI3HOTO PiBHS
KepiBHUKIB IUX 00’€IHaHb TakWi BHJ [ISUIBHOCTI € OCHOBHOIO (hopmoro 3aiHsrocti. [lin
OpraHi30BaHOIO 3IIOYMHHICTIO PO3YMIETHCS CYKYITHICTH B3a€EMOIIIOUMX MK COOOI0 3IIOUYMHHUX
CIIBTOBApPHUCTB, 1[0 MAIOTh aHAJIOTIYHI CBITOTIISA, IIiJIi, IHCTPYMEHTH Ta CIIOCOOM 1X JOCSTHEHHS.
Bynydn 9acTHHOIO CyCHiIbHOI CHCTEMH i CaMOBIITBOPIOIOYUCH 33 PAXyHOK UJICHIB CYCIILIBGCTBA,
OpraHizoBaHa 3J0YHMHHICTH NepeOyBa€e B MEBHOMY OTOYCHHI. [1il «OTOYCHHSAMY y CTATTI MAETHCS
Ha yBa3i CyCIUILCTBO B LIIJIOMY, SIK CYKYITHICTb 1HJMBI/IIB, COLIIaJIbHUX TPYII 1 Cy0 €KTIB BILIUBY, SKi
MarOTh MOXKJIMBICTh CTUKATUCS O/IMH 3 OJTHUM ITPSIMO a00 OIOCEPEeIKOBAHO, 3/1IHCHIOIOUN B3a€MHUH
BIHB. Jl0 CyO0’€KTiB BIUTUBY BITHOCSTBCS: nepxkaBa (ypsm), MDKACpKaBHI Ta MiKHApOIHI
opraHi3aii, epkBa (peririitHi opraHisaiiii), Kopropaiiii, 3acodu MacoBoi iH(popmarii, HexepKaBHi
TPOMAJChKi opraHizarii.

J10 OCHOBHUX pHC OPraHi30BaHOT 3JI0YMHHOCTI MOJKHA BITHECTH HACTYIIHI: 1) KOHCTIIpATUBHUI
XapakTep, CyBOpl IpaBHja, i€papxiuyHa MOOyaOBa, IO OOMEXKY€E IOBEIIHKY IHIUBIAIB, SKi
YTBOPIOIOTH II0 CHCTEMY; 2) BIJICYTHICTb B KaTeropii pe3y/ibTaTiB JIisUIbHOCTI CHCTEMH TOHSTTS
«iieam», BHACIIIOK YOTO JJIs Hel He € XapaKTePHUM CTpaTerivHe IUIaHyBaHHS, 3) CBITOIVIS WICHIB
3JIOYMHHUX CITIBTOBAPHCTB, OPi€HTOBAHUI HA 3aXOIUICHHS W MPUMYCOBY EKCILTyaTaIlif0 PecypciB,
TEXHOJIOTIM Ta iHIUX Cy0 €KTiB, IO HE HAIEXaTh IO IbOTO CITIBTOBAPHCTBA, 3aCTOCOBYIOTHCS
Ta 3a0X0UYHOTHCS 3 OOKY TakKoi CHCTEMH TaKi 3aXOJH, K HACHJIbCTBO, MOZLI 1 MPOTHCTABICHHS,
4) B3aeMoAis 1HIMBIJIB BCEPEAMHI CHUCTEMHM Ma€ XapakTep OIO3MLii i CylepHHUITBA, BUCOKA
HMOBIPHICTh TOSIBM BHYTPIIIHBOTO MIIULISA, SIKE 3 OJHOTO OOKY € NPHYMHOIO COLIaJILHOTO
HaNpyKCHHS B CHCTEMi, a 3 IHIIOTO MOXKE BIiIirpaBaTH pOJb JDKEpeNa CaMOBIITBOPCHHS,
5) B3aeMopis 3 IHITUMH OCHOBHUMH Cy0’€KTaMU BIUTHBY Ma€ XapaKTep OTO3HUIIii Ta CYyNepHHUIITBA;
6) IparHEeHHS 3JIOYNHHMX CITIBTOBAPHUCTB A0 AUCKPEIUTAIIT iepKaBH (OpPTaHiB BIAAN) Ta CTBOPEHHS
KOH(QIIKTIB MIXK JiepKaBaM1 i MKHApOJAHUMHU OpraHizaiisiMu abo BCepeuHi HUX.

Knrwuosi cnosa: opeanizoeana 3104uHHICMb, YLIECAPAMOBAHA CUCMEMA, 63AEMOOis,
c8imoensio, cyb ekmu 6naUgy
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LEGAL BASIS FOR PREVENTING PROFESSIONAL DEFORMATION
OF PERSONNEL OF CUSTODIAL SETTINGS

Abstract. The authors identify the most significant personal and functional determinants
of professional deformation in the staff of places of detention, namely: lack of proper motivation
to perform operational and service tasks; features of the microenvironment in which you have to
work; psycho-emotional tension; lack of proper social and legal protection, etc. It is established
that the staff emotional burnout in places of imprisonment is a form of professional deformation
of the subject of professional activity, acquired by him as a result of protective mechanisms on the
traumatic impact of working conditions in places of imprisonment of the Ministry of Justice of
Ukraine. Responsibilities that require emotional expenditure, as well as the effort to justify it by
devaluing the activity and its subject are disscussed.

Keywords: personnel of custodial settings, professional deformation, determinants,
psychological overload, emotional burnout, extremity, prevention

Introduction. The criminal-executive activities of the personnel of custodial
settings are considered from the point of view of the embodiment of the legal reality,
which is saturated with socio-psychological phenomena. This is the psychology of
communities and groups, and the psychology of the personality, which lives and
operates in a certain group, and the system of its relationship with law. Therefore,
most of the problems of penitentiary activity can be solved only considering its
legal, psychological, and pedagogical support.

In the process of professionalization, the personnel of custodial settings
acquire not only specific skills, but also accepts the values, views, rules of behavior
inherent in holders of a certain profession, separating them from the rest of society
into a certain corporate group. Professional activity more and more absorbs the
personality of the personnel of custodial settings, and therefore over time comes
the moment of non-return, when the person is no longer able to separate himself
from the profession, the view of the world is carried out exclusively through its
prism, and identification with it becomes one of the most important steps in the
process of self-determination of the person.

Analysis of recent research and publications. In this regard, one should agree
with the opinion of foreign scientist I. Sokolov (2005) that long-term occupation
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of the same activity can be complicated by excessive development of individual
qualities, as a result of which the personal content of the profession is reassessed;
characteristics such as aggressiveness, suspicion, excessive ambition, apathy,
indifference to human distress are developing; unreasonable arrogance and reproach
of power, false understanding of a sense of duty; rigid professional installations are
formed, etc. (p. 32).

By the way, another foreign scientist A. Stolyarenko (1987) is of the opinion
that professional activity is introduced into the system of socio-psychological
relationships, and the negative product of the incorrect construction of these
relationships by a specific employee may be deviant professional behavior (abuse
of power, corruption, etc.) and professional deformation of the personality (p. 22).

At the same time, the domestic scientist V. Medvedev (1992), studying
professional deformation among employees of penal institutions, proves that it is
clearly manifested in the reproduction and multiplication of social experience. The
first way is to psychologically represent yourself in other people with whom the
personality is associated with the nature of activity and other constant relationships.
The second path concerns the reproduction by the individual of deformed ideas
about the ways and means of performing activities (p. 34).

That is why the problem of occupational distortion of personnel of custodial
settings should be considered in combination with both psychological and legal
support, in connection with which it provides for three components: specific
activities; special type of work; socio-psychological character.

Among the most important problems related to the professional deformation
of personnel in custodial settings are: inadequate legal regulation of legal status
and the procedure for service; overtime psychological burden, due to an increase
in crime rates in institutions; the negative impact of the environment of both those
serving sentences and other already professionally deformed employees.

The purpose of our article is to formulate the legal basis for preventing
professional deformation of personnel of custodial settings, which are reflected
in the explanation of its essence, the negative impact on the effectiveness of the
prison system in general and its personnel in particular, as well as the identification
of the determinants of this negative phenomenon in order to develop appropriate
preventive measures.

In order to get an idea of the extent of professional deformation of personnel in
custodial settings over the past five years, we analyzed statistics that, unfortunately,
are not due to all the canons of statistical generalization, since far from all blocks of
information we were able to access. However, thanks to the existing data, we were
able to analyze some of the modern reasons for the manifestation of professional
deformation among the personnel of custodial settings.

Formulation of the main material. We have established that such reasons
include: unfavorable individual psychological features; conflict situations in the
service and in the family; improper control over the conduct of the employee in the
performance of operational tasks and outside the service; Failure by the authorities of
all levels of the Ministry of Justice of Ukraine to take preventive psychological and
preventive measures (A. Bohatyryov, & V. Medvedev (ed), 2016, p. 89).

The scientific school «Intelligence» in 2017 conducted an independent
survey of convicts in correctional colonies of the Kiev, Odessa, Kherson, Cherkasy
and Chernihiv regions about the violation by personnel of custodial settings of
their rights and legitimate interests, in particular: torture, violence, humiliation
of their honor and dignity. The main reasons, according to respondents, are:
(1) impunity and, as a result, permissiveness of the personnel of custodial settings, which
use illegal methods in work (58%); 2) low professional and cultural level of personnel of
custodial settings (26%); 3) improper selection of candidates for work with convicts, in
connection with which persons with a tendency to violence (41%) fall to the personnel of
custodial settings (I. Bohatyryov, A. Bohatyryov, & M. Puzyryov, 2017, p. 24).
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It is appropriate to note that the personnel of custodial settings is forced
to communicate with all kinds of criminals — persons with anti-social type of
deformed consciousness and low morality. Thus, in order to predict the possible
convict behavior the employee needs not only to know him perfectly, but to be
constantly in the environment of the criminal element for a long time, to feel his
condition, partially reproducing his vital activity.

Such a process of living in the role of a convict necessarily imprints the
employee himself, his individual development as a person. Indeed, often some
correctional colony officers do not psychologically differ from convicts. This
phenomenon is mainly observed in colonies remote from cultural centers, due to the
lack of psychological recreation through moral and cultural diversity. Therefore, the
long Meager communication with people from other spheres of society contributes
to the manifestation of signs of professional personality deformation.

Considering research we may combine featres of professional deformation
into 2 groups:

1) personal, due to the socio-psychological characteristics of the personnel
of custodial settings. By the way, the appropriateness of this group is supported by
foreign scientists who believe that the main reason for professional deformation
is the discrepancy of individual psychological characteristics of the person
with the level of requirements imposed by professional activity (I. Bohatyryov,
A. Bohatyryov, & M. Puzyryov, 2017, p. 26), which increases the importance of
professional psychological selection (D. Day, & S. Silverman, 1989, p. 111);

2) professional, due to the socio-psychological nature of professional activity,
the specifics of personnel work in custodial settings and emotional burnout. This
group is also supported by foreign scientists (N. Rizvi, 1985, p. 84; A. Furnham, &
T. Miller, 1992, p. 226; R. Lasarus, 1974, p. 326). At the same time, by the specifics
of professional activity, scientists understand, as a rule, the negative features of its
content, organization and conditions, as well as the repeated repetition of typical
service and psychological situations.

We emphasize that it is advisable to consider them in detail in order to expand
their essence for a deeper understanding the professional deformation among the
personnel of custodial settings.

Thus, the first group is characterized by the normative nature of
personality behavior and determines the effectiveness of its social identification,
self-actualization and activity. Therefore, in the context of professional activities
of personnel of custodial settings, such basic regulatory systems of regulation
of behavior as morality and law take on significant importance. The
phylogenetic integration of these systems is revealed through their functional
cognitive-evaluation, regulatory and value-orientation unity.

Compliance by the personnel with the standards of custodial settings is based
not only on the external impact of the performance of their duties, but can also
be an internal side of their activities. The possibility of internal assimilation of
morality and law as imperatives are due precisely to the fact that they are generally
accepted values.

According to the researches of V. Boyko, there are moral defects and
disorientation of the person that is a prerequisite for professional deformation. The
moral defect is due to the inability to include such moral categories as conscience,
virtue, integrity, honesty, respect for the rights and dignity of another person, while
the formation of emotional burnout is facilitated. The probability of indifference
to the subject of activity and apathy to the performed duties increases (V. Boyko,
1996, p. 107).

Moral and legal consciousness are knowledges about moral and legal norms,
principles, practice of moral and legal relations. In the field of morality, knowledge
of norms is mandatory, since only in this case they act as a prerequisite for the
moral responsibility of the individual both to morality (society) and to their own
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conscience. Moreover, conscience is an exponent, a manifestation of moral and
psychological self-regulation, self-determination of personality behavior.

So, the personnel of custodial settings in modern society constantly assimilates
legal and moral norms through socialization, forms an attitude to legal or moral
requirements, accepts or rejects them, passing through their consciousness, that is,
evaluates, applying in practice those of them that they consider priority from the
point of view of their significance. Therefore, the evaluation function is common
to all elements of the legal and moral system.

One of the reasons for the negative changes in the legal awareness of the
personnel of custodial settings, which further contributes to the emergence of
professional deformation, the domestic scientist-practitioner E. Barash (2011) calls
everyday contacts with convicts, as well as the traditions and moods of «other life»,
which are cultivated in some groups of employees of penal institutions (p. 15).
Such circumstances give rise to falsifications and violations of the requirements of
the current legislation, hide shortcomings in the performance of official duties. In
our opinion, the personnel of custodial settings are the most vulnerable, since the
circle of influence of such negative factors on it is wide.

One of the signs of professional deformation in the personnel of custodial
settings is his subjective interpretation of law-abiding behavior — the legal
legislature, which consists in the fact that the personnel of custodial settings
considers it normal to deliberately or unknowingly violate the requirements of
the current legislation, excluding criminal intent. Such influence, according to the
foreign scientist V. Beschastny (2005), is carried out in psychological, material,
physical forms and has a wide range from outright intimidation and threats to
elegant, formally convincing admiration and various temptations (p. 342).

It should be noted that violations of the regulatory regulation of performance
are quite diverse. One of the characteristic violations in the daily activities of the
personnel of custodial settings is legal nihilism, the most dangerous and widespread
phenomenon in the legal space. Legal nihilism indicates an extremely negative
attitude towards any generally accepted socially important values.

Moral standards seem to be no less important than legal standards in the
activities of non-freedom personnel. It can even be argued that the implementation
of legal norms necessarily involves the analysis of a legal fact through the
appropriate moral system of the constructs of the individual. This is determined by
the fact that the right is ethical in essence, and the content of legal norms through
universality necessarily implies its moral and value aspect of interpretation.

From the point of view of positive law, if there is a real threat to the life of the
personnel of custodial settings, he has the opportunity to use special means (rubber
batons, tear substance, handcuffs, etc.) against the attacker. The ethical content
of the exercise of this right involves taking measures to avoid the use of special
means (with full legal opportunity), is not provided for by law, but is provided for
by its own understanding of a certain effectiveness of the situation and the value of
someone else’s life and health.

Thus, each area of legal practice has specific characteristics of enforcement
and accordingly must contain a specific system of ethical standards. We believe
that with the help of law and morality, a certain order is maintained among the
personnel of custodial settings, guaranteed security of both personnel and convicts
is ensured.

Summarizing the group of personal reasons for professional deformation
among the personnel of custodial settings, it should be noted that they consist in
insufficient education of moral imperatives in the training of personnel; low legal
culture; hypertrophy of official authority; The identity of the interpretation of the
law by employees, given that they deal mainly with violations of laws, various
social anomalies, criminals.

The second group is characterized, first of all, by the working conditions
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of the personnel of custodial settings, associated with the influence of extremely
unfavorable factors — excessive tension, stress, extremality, psychological overload.
Unfortunately, these factors occur among the personnel of custodial settings
constantly and are mainly associated with violation of the established procedure
for serving a sentence by convicts.

Their presence among young personnel during the period of adaptation to
conditions working in custodial settings significantly affects their physical and
mental health. Although this influence decreases with the increase in the length
of service, the accumulation of proper experience in relations with convicts,
however, this does not reduce the gradual accumulation of mental tension in the
personnel member’s personality structure, and at some stage leads to more serious
consequences than temporary loss of ability to work. Among them, researchers note
significant changes in the nature of professional motivation, the level of efficiency,
narrowing communication links with others, and the like.

Also, the mental tension of the personnel of custodial settings affects the
nature of interpersonal relations among the personnel, and in general the socio-
psychological situation in the team. In turn, an unfavorable, conflicting environment
increases the stress on employees.

There is an influence on the professional deformation of the psychologically
heavy contingent (special contingent). So, a foreign scientist A. Lebedkin (1995),
on the basis of a socio-psychological study, found that the increase in the number
of violations of the established procedure for serving a sentence by convicts is
directly proportional to the number of violations in the personnel of the penitentiary
institution (alcohol abuse, violations of disciplinary norms, etc.). At the same time,
the officers point to an increase in negative psychological pressure on the part of
convicts and individuals who are members of organized criminal groups in the
penal institution and beyond (p. 114).

It is appropriate to note that the personnel of custodial settings in the process
of their professional activity is forced to communicate with all convicts, that is,
persons with anti-social psyche, deformed consciousness and low morality. This
process also involves predicting the probable behavior of the convicted person,
and therefore the employee often does not have enough knowledge of the identity
of the offender alone; in order to carry out his task successfully, he must feel the
environment of the criminal element. Accordingly, such processes necessarily put a
negative imprint on the employee himself, his individual development as a person.

In addition to these, there are social factors that negatively affect certain
elements of the professional competence of employees. Among them, one should
first highlight the low assessment of the activities of personnel of custodial settings
by society, individual social strata; its inadequate legal protection; The traditionally
established social type of personnel member working in the penitentiary system.

Separately, it is worth paying attention to the problem of emotional burnout
of the personnel of custodial settings based on the fact that, according to modern
ideas, the phenomenon of emotional burnout is inherent in people working in the
social sphere, it is produced as a person’s reaction to constant stressful stimuli in a
situation of professional communication.

Burnout is a syndrome, that is, a collection of individual symptoms. Among
them, in addition to emotional disorders, in the personnel of custodial settings, the
majority are manifestations of a decrease in self-actualization indicators, leading to
deformation, primarily of their personal and professional significance.

Therefore, in a broad sense, emotional burnout is manifested not only as
fatigue from professional communication, but rather as a remedy produced by the
subject of labor, subjectively allows you to maintain the status of «on the other
side of the law» before the convict; not to take a very negative reality; Maintain
their own positive personal and professional self-esteem; it is economical to
spend your own resources and the like. Moreover, the more the employee is
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formed, the less the manifestation of burnout, probably through an understanding
of the illusory, fallacy of these effects, awareness of his own responsibility for
the events of his life.

Thus, emotional burnout in personnel of custodial settings is a form of
professional deformation of a subject of professional activity, acquired by him as
a result of the action of protective mechanisms on the psycho-traumatic influence
of working conditions in custodial settings of the Ministry of Justice of Ukraine,
identified a decrease in emotional return, in an effort to reduce professional
responsibilities, which require emotional costs, as well as in an effort to justify this
by devaluing activities and their subject matter.

Currently, psychological support for the performance of personnel in custodial
settings is becoming more and more relevant. The fact is that the formation of
the penal system is accompanied by a number of difficulties. These include: the
unstable socio-economic situation in Ukraine, the humanization of the punitive
process, the allocation of the State Penitentiary Service of Ukraine as a separate
executive body, new criminal procedural legislation based on the application of
international standards, a high criminogenic level of crime, specific conditions of
service of personnel of custodial settings. These difficult conditions are a constant
source of stress on personnel.

Therefore, any extraordinary events regarding the prestige of the penal
system cause a negative resonance in society, and this ultimately negatively affects
the authority of the entire law enforcement system.

Conclusions. Based on the results of the study of the legal framework
for preventing professional deformation of personnel of custodial settings,
we propose taking such measures to prevent this negative phenomenon as:
improving the system of training, education and advanced training; to create
and maintain a sense of security, confidence in the usefulness and fairness of
their work; careful selection of personnel, taking into account the personnel
member’s business and especially moral qualities; Improving management
skills in the application of progressive forms and methods of work through
scientific management; creation of an effective organization of labor, working
hours of employees in order to reduce overload, physical and psychological
overwork, as well as improving the personal qualities of employees, creating
a friendly atmosphere in the team; To establish interaction with public
organizations, the population, convicts and prisoners, taking into account the
norms and principles of professional ethics and the like.

At the same time, during the reserch, we found that we have found such
a factor of professional deformation as the stay of a young employee who has
not yet managed to professionally deform, in the team of already professionally
deformed personnel of custodial settings. In our opinion, it is this factor that
should be considered in the first place, since in fact it is the other employees of the
institution who are the source of creating the negative phenomenon being studied,
its stimulation and fixation as an element of the personality of a young employee, in
particular, by imposing certain negative traditions and habits (for example, constant
alcohol consumption after daily duty). We consider such a vector of research not
disclosed and quite promising in the field of preventing professional deformation
of personnel of custodial settings.
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Ouasra boraruproBa, Anapiii Boratupsos

TITPABOBI 3ACAJIN 3ATIOBITAHHSA TPO®ECIAHINA JIE®@OPMAIIII
CEPEJI IEPCOHAJIY MICIIb HECBOBOAU

AHoTanisg. Y crarti BU3HAUYEHO HAHOIIBII 3HAYYyIll OCOOMCTICHI Ta (YHKIIOHAJIbHI
nerepMinaHTH npodeciiHoi nedopmariii y mepcoHanmy MiCIb HECBOOOAM, a came: BIJICYTHICTh
HQJISKHOI ~ MOTHBAlil /0 BHUKOHAaHHS  OIEPAaTMBHO-CIY)XOOBHX  3aBlaHb, OCOOJIHMBOCTI
MIKpOCepeIOBHIIa, B IKOMY JTOBOAUTHCS MPALIOBATH; IICHXOEMOLIHY HAIPyKEHICTh; BIICYTHICTh
HAJIEKHOTO COIiaJIbHO-TIPAaBOBOTO 3aXHCTY Ta iH.

OOTPYHTOBYETBCS BaXJIMBICTH MPABOCBIIOMOCTI Ta MOPAJIBHOCTI Ui BHUKOHAHHSI
OIepaTHBHO-CITY’)KOOBOI JIISUTBHOCTI, BUITPABICHHS Ta pecolliaiizanii 3acymkeHux. J[oBeneHo, 1o
npodeciiiHo aepopMOBaHU CIIBPOOITHUK 3HAE MPABOBI Ta MOpaJIbHI HOPMH, ajie CyO’ €KTHBHO
Ta JOBUIPHO BUKOHYE iX, BMIIPABIOBYIOYM CBOI Aii pi3HMMH OOCTaBHHaMH, IOB’SI3aHUMH 31
crienr(iKOr0 IICUXOMOTIT Ta TTOBENIHKA 3aCYKCHUX.

BuokpemiieHo Tpymy OCOOHMCTICHHX JCTEPMiHAHT, NOB’S3aHUX 13 COILIaJIBHO-
MICUXOJIOTIYHUM XapakTepoMm mpodeciitHol nisibHOCTI Ta crneundikoro podOTH y MicCIsX
HecBOOOIM. 3a3HAYCHO, 1110 YMOBH POOOTH MEPCOHATY MICIlb HECBOOOIM OB’ s13aHi 13 BILTHBOM
BKpail HECIIPUATINBUX YNHHUKIB, a caMe: HealeKBaTHI MpodeciiiHi yCTaHOBKH; BUIIEPEKAIOUe
(opMyBaHHS TPYAOBHUX yMiHb 1 HABUYOK 1010 MPO(deciiiHO 3HAYYIIMX SIKOCTEH 0COOMCTOCTI;
NICUXOJIOTIYHE TEPEeBAHTAXKCHHS; MOCTIHHUA HEraTUBHMH BIUIMB 3 OOKY 3aCy’KCHHX;
eKCTpEeMaJbHICTD; CTajle eMOIlifHe HANpPYKeHHs; OpaK MO3UTHBHOTO MiIKPIIJICHHS, HEBEINKa
MPECTIKHICTh Mpodecii Ta HEPO3yMIiHHS BaXKJIMBOCTI pobOTH 3 OOKYy CyCHITBCTBA TOIIO.
JloBeJieHo, 110 MCUX0EeMOLliHA HAPYKEHICTh CYTTEBO BIUIMBA€ Ha BUHUKHEHHS MpodeciiiHol
nedopmariii y mepcoHanay Micilb HECBOOOIH.

OxpecIieHo, 1110 TIepCOoHa MicIlb HECBOOOIN B Cy4aCHOMY COIIiyMi ITOCTIHHO 3aCBOIOE IPABOBI
Ta MOpaJbHI HOPMH IIITXOM COITialti3arlii, (popMye CTaBICHHS 10 TIPAaBOBUX a00 MOPATBHUX BIMOT,
puiiMae abo BIIKUAAE iX, TPOITyCKAIOYH Yepe3 CBOIO CBiIOMiCTh, TOOTO OIIHIOE, 3aCTOCOBYIOUH Ha
MIPAKTHUIN Ti 3 HUX, SIKi BBAKAE MIPIOPUTETHUMH 3 OITIALY Ha 1X 3HAYYIIICTh.

BceraHoBieHo, MO0 €MOIIHE BHIOpaHHS Yy MEPCOHATY MICIhb HecBoOOaM — 1i¢ (opma
npodeciitnoi nedopmarii cyod’ekty npodeciiHol AisbHOCTI, HA0yTa HUM Y pe3yJIbTari Aii 3aXUCHUX
MeXaHi3MiB Ha ICUXOTPaBMYIOUHNii BILTMB YMOB pOOOTH y MicIsIX HecBoOoau MiHicTepcTBa FOCTHIIIT
VYkpainu, BUSBICHUX y cO01 3HIKEHHS €MOINIHOT Bifiadi, y MparHeHHI CKOPOTUTH TpodeciitHi

ISSN 2786-491X (Print) 123



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

000B’SI3KH, SIKI BUMararoTh €MOILIMHUX BUTPAT, a TaKOX y NMPAarHEHHI BUIPABIATH 1€ HUISIXOM
3HEIIHCHHS isUTFHOCTI Ta ii mpeamMera.

Knrouoei cnoea: nepconan micyvb Heceoboou, npogecitina degpopmayis, oemepminanmu,
NCUXON02IUHE NePeBAHMANCEHHS, eMOYiliHe 8UCOPANHS, eKCTNPEeMATbHICTNb, 3an00IeaHHs

Submitted: 12.10.2020
Revised: 22.12.2020
Accepted: 15.02.2021

UDC 331.1

DOI 10.31733/2786-491X-2021-124-133
Alina _ Svitlana
VARIANYCHENKO® TIUTCHENKOQO®
advocate’s trainee Lecturer
(Warsaw (Dnipropetrovsk
Bar Association, State University
Warsaw, Poland) of Internal Affairs)

MONITORING OF EMPLOYEES’ WORK EMAILS AS A MEANS
OF INFORMATION SECURITY OF A POLISH ENTERPRISE

Abstract. In the given article, the problem information security of Polish enterprises is
researched. One of the directives of the given information security is the control over the employees’
work emails. In the article, the legal obligations of the enterprises as for the work email monitoring
and the right for personal life respect are analyzed. The issue of sanctions for confidentiality
correspondence violation and the right to respect for the private life are dealt with.

Keywords: information security, privacy, sanctions, European Court, law, Labor Code

Introduction. Relevance for studying different aspects of information security
is connected to the process of globalization, when the significance of information
is constantly increasing. Information poses as an important element for the state
functioning, democratic development of the society, the relationship between the
state, citizens and society. The human information rights are considered an integral
part of civil rights.

Therefore, the enterprises face the problem of ensuring information security.
Every employer is obliged to develop and implement a set of measures which aims
at securing information from an unauthorized access, ensuring its confidentiality,
accessibility and integrity.

Nowadays, almost every enterprise either creates or demands from its
employees to create a so-called work email. As a rule, it is an email connected with
the domain of the enterprise, which can help to identify the employees with the
company when working with other enterprises. Unfortunately, this email address
may be used not only for performing the company’s activity but also for other
private purposes, which may lead to the negative repercussions for the company.
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To avoid the employee using the work email for personal purposes, the employer
has to own the set of tools, with the help of which he can check the use of the
work email. It has to be done correctly so that the right to the private life and
confidentiality of correspondence is not violated. The enterprises’ decision-making
actions have to be characterized by the proportionality principle which is important
in checking correspondence of employees. In case of neglecting such measures, the
enterprise may have financial losses or face the negative consequences as a result
of informational security violation.

Analysis of recent research and publications. According to Polish law, the
employee has the right to check the employee’s correspondence made from work
email. It natural for the employer to have the right to know the content of such
correspondence as it is done on the company’s behalf.

Thus, work emails control is the right of the employer. It is possible according
to the Article 223 part 1 of the Labour Code of the Republic of Poland (1974), which
states that it is possible in case of necessity to provide the organization of work that
ensures the full use of working time and the proper use of labor tools provided
to the employee. The employer may introduce control over the employee’s work
email (email monitoring).

Thus, the work email control is possible, but it needs to have a strictly
determined aim of increase in employees’ work efficiency and the ability to
check whether or not they use the tools provided by the employer (K. Jaskowski,
https://sip.lex.pl).

The regulation providing enterprise with the right to control the employees’
work emails was included in the Labour Code of the Republic of Poland. Before
the given regulation, there were no norms that gave the employer the ability to
control the employees’ correspondence. Therefore, this issue has been the subject
of discussions. The email checks were one of the most controversial forms of
monitoring. It is connected to the fact that the secrecy of correspondence is protected
by the Polish Constitution. According to the Article 49 of the Constitution of the
Republic of Poland, the freedom and protection of the secrecy of correspondence
is guaranteed, and its limitation may occur only in cases, stated by the Law and in
the manner specified by it. That is why the legislator pays significant attention to
the secrecy of correspondence. It has to be taken into account that the exercise of
constitutional rights and freedoms may be restricted if it is necessary in a democratic
state for its security, public order, environmental protection, protection of health and
moral, freedoms and rights of others, provided that these restrictions do not violate
the essence of these freedoms and rights (Article 31 part 3 of the Constitution of
the Republic of Poland). Therefore, the freedom of correspondence secrecy can be
neglected only if it is stated by the Law. The legislator has to determine directly
the necessity of correspondence secrecy violation, stating the circumstances and
modes of such violation. Only this way the violation of correspondence secrecy
right is treated as acceptable (1997).

The dubious issue was the monitoring of work emails. There were no
principled doubts that the personal correspondence of the employee is above the
employer’s control (M. Kuba, https://sip.lex.pl). On the one side, when talking about
work correspondence, it was hard to determine the scope of the correspondence
secrecy. It was particularly difficult to decide, who, except of the people taking part
in correspondence, is authorized to control the given correspondence. It is stated
that as long as the employee leads correspondence on behalf and in favor of the
employer, the latter can be treated as a person authorized to access this information
(M. Kuba, https://sip.lex.pl).

On the other side, the secrecy of correspondence sphere covers only
the communication participants, namely the employee and his interlocutor. It
is important as the secrecy of correspondence is also provided by the criminal
legislation. According to the Article 267 paragraph 1 of the Criminal Code of the
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Republic of Poland (A. Bojanczyk, 2003), a crime against the secrecy of information
is committed by those who gain access to information not intended for him without
permission, by opening a closed letter, connecting to a telecommunications network
or e-mail (G. Bogatyrev, A. Bogatyrev, & M. Puzyrev, 2017, 40 p.). Criminal
liability also applies to those who illegally gain access to all or part of the IT
system (paragraph 2 of the Article 267 of the Criminal Code of the Republic of
Poland), as well as to those who receive or use listening devices, visual devices or
other software to obtain information to which he has no right of access (paragraph
3 of Article 267 of the Criminal Code) (1997).

Therefore, without doubt, the solution of the further mentioned dilemma
demanded the legislators’ intervention. The changes had to be introduced for
the enterprises not to be subjected to criminal responsibility for actions aimed
at creating the conditions for its safe functioning and inspecting the activities of
people working for this enterprise (M. Kuba, 2016).

The purpose of our article is to study the problem of information security of
Polish enterprises.

Formulation of the main material. The fact that the absence of the legal
grounds for the employee’s email check is unacceptable is proven by the legislation
experience in other countries. For example, the law of Great Britain makes clear
exceptions for the employer regarding to the fact of wiretapping and reading
employees’ emails (without permission from both sender and receiver). The
employer has the right to control and record the messages in certain circumstances,
among them for assuring the employees keep to the standards of the company,
prevent or detect the crime, investigate or detect the unauthorized use of the
telecommunications system or ensure the security of the system and its effective
functioning (2000). In its turn, Finnish law on protection of confidentiality in
professional life regulates the rules controlling the employer regarding the
employees’ email, namely the namely, the restoration and opening of messages
sent to the email address of the employee and messages sent by the employee from
this email address (2004).

Consequently, there are no doubts that the access of the employer to the
employee’s correspondence sent on behalf of the company was dubious despite the
business nature of this message and the fact that it is created with the tools provided
by the employer (V. Medvedev, 1992, pp. 33—40).

Therefore, it is necessary to positively evaluate the establishment of the
regulation, which lawfully authorizes the employer to control the employee’s
work email. They legitimize the enterprise to take care of its safety in the field of
activities done by its employees (A. Bogatyrev, 2016, 198 p.).

The legislator refers to the proportionality rule by allowing the control over
the employee’s email. Taking into account the further mentioned regulation, the
employer can introduce the control over the employee’s work email if it is necessary
for work organization. It should also ensure the fully fledged use of working time
and the proper use of work tools provided by the employee. While choosing the
conditions for subordinating the employee to control in this regard, two tasks were
identified for the labour organization, which allow the full use of working time by
employees and the proper use of business tools. In the given case, the legislator uses
the particle «and» underlining the connection between the further mentioned aims
of the employer’s controlling activity. As a result, it means that the corresponding
conditions have to be kept to simultaneously (M. Kuba, 2016).

Thereupon, the monitoring of the employee’s work email is acceptable if it is
necessary for ensuring the proper work organization (which allows the full-fledged
use of working time) and the proper use of work tools provided by the employee.

These conditions do not always come together. The employee can use the
tools in a way not corresponding to their purpose in the working time (for, example,
during the break). However, it has to be mentioned that the necessity to keep to
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both obligations, stated in regulation commented, increases the protection of the
employees from the excessive control of the employer, but it can also be the source
of abuses done by the employee (M. Kuba, 2016).

In the analyzed sources it is stressed that while controlling the work
employee’s work email, the employer has to comply with the following principles:

necessity principle;

employee’s dignity and personal rights protection principle

trade unions liberty and independence principle

According to the necessity principle, the monitoring of the employee’s email
is acceptable when it is necessary for the work organization which allows for the
full-fledged use of time and working tools allowable for the employees ( have to be
performed together) (M. Kuba, 2020).

The necessity principle means that the employer has to state that the above
mentioned aims cannot be achieved otherwise than by the way of employee’s
monitoring. The circumstances which have significance for the assessment are the
type of work, its nature and the position of the employee. The necessity principle is
additionally marginalized by the employee’s dignity and personal rights protection
principle. Using the accordance monitoring is acceptable only if the personal
property of the employee, as well as the secrecy of correspondence, (Article 22°
paragraph 2 and 4 of the Labour Code of the Republic of Poland) is not violated.

According to the trade unions liberty and independence principle, the
monitoring cannot include, without any exceptions, rooms (an analogy to the email
address) used by the trade union.

Besides, the Article 22% § 6-10 and Article 22° §4 of the Labour Code of the
Republic of Poland makes it visible that any form of employees’ monitoring is legit
if it was made by the principles stated there.

These principles comply with the transparency in processing personal data
principle (M. Kuba, 2020). Such requirements serve the basis of this principle:

a) the aims, scope and mode of using monitoring are defined in collective
labour agreement, labour regulations or in message if the employer does not make
collective labour agreements (part 6 of Article 22 of the Labour Code of the
Republic of Poland);

b) the employer informs the employees about the monitoring in the
mode acceptable for the employees not later than 2 weeks before the start of its
implementation (part 7 Article 22* of the Labour Code of the Republic of Poland);

c) before allowing the employee to start working, the employer provides him
with the written information on the aims, scope and mode of conducting monitoring
(part 8 Article 222 of the Labour Code of the Republic of Poland) (M. Kuba, 2020).

The compliance with the transparency principle, while controlhng the
correspondence, is of a principal importance for respecting the employee’s
personal rights. The employee has to be informed about the monitoring of his work
email. The employee who has not been informed about by the employer about the
monitoring has the lawful right to hope that his private life and communication are
protected (K. Jaskowski, https://sip.lex.pl).

By implementing this form of control the employer is obliged to inform the
employees in a mode, defined by the given company in two weeks before the start
of the monitoring (Article 22 §7 in line with Article 22 §3 of the Labour Code of
the Republic of Poland). Upon hiring a new employee and the company has to
provide him with the written information on the aims, scope and mode of email
monitoring before allowing him to do the job (Article 22 §8 in line with Article 22
§3 of the Labour Code of the Republic of Poland). Besides that, the employer has
to mark accordingly the emails, stating clearly that the given email is controlled
by the company. Marking computer or another device used for email service is not
considered sufficient if the marking does not include the information that the email
is controlled too (M. Kuba, 2020).

ISSN 2786-491X (Print) 127



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

In addition, according to Article 222 §3 of the Labour Code of the Republic
of Poland, the aims, scope and mode of the above mentioned form of monitoring
have to be stated in the collective labour agreement or labour regulations or in
message if the employer does not make collective labour agreements or is not
obliged to set up the rules. Consequently, the employer has to define the aims of the
monitoring, stating clearly the scope of controlling activity in the discussed area.
Besides, the scale of monitoring and the data collected have to be defined. The
scale of data has to be compliant with the aims of monitoring. Therefore, if getting
information on the sender and receiver, date and time of sending and receiving
and the topic of the message is enough, the company does not have to analyze the
content of correspondence. However, the employee has to be informed that this
specific data will be collected while making the controlling activity. The mode of
monitoring as well as defining the ways of email controlling and its rules have to
be the subject of agreement too. Particularly, the circumstances and the frequency
of controlling have to be defined (M. Kuba, 2020).

According to the Article 22 §2 of the Labour Code (1974) the email
monitoring cannot violate the secrecy of correspondence or the right for privacy of
life (I. Sokolov, A. Sysoyev, & S. Gornostayev, 2005, 206 p.).

Although the term «correspondence» is associated with communication
through letters, according to the decision of the European Court, the secrecy of
correspondence covers all means of communication. A similar view is expressed by
the European Court of Human Rights, pointing out that the term «correspondence»
also applies to communication by electronic means, such as email (1997).

Without doubt, the employee’s right to the secrecy of correspondence can
be violated while using email for monitoring. Despite the fact that the law allows
to control only work messages, there is a risk of finding private messages in the
employee’s work email.

As is underlined in the research, even though the employer forbids using
work email for private conversations, when he finds the private correspondence of
the employee who neglected that prohibition, the employer is not allowed to read
the whole conversation (M. Kuba, 2016).

Therefore, as is shown in the legal literature, the law which forbids violation
of the secrecy of correspondence is considered fully justified. From the point of
view of business, such a prohibition bears a possible risk for the employer of being
held responsible for the measures taken to ensure the company’s safety. In order to
avoid the non-deliberate violation of the employees’ personal space it is advised to
make the definition of the employees’ private messages. However, the prohibition
of using work email for private purposes is not an easy matter (1997).

A lot of polish laws impose sanctions for violation of the right for privacy
and the secrecy of correspondence.

The sanctions for violation of the regulations on authorized monitoring of
the employee, monitoring procedures and other requirements for the processing of
personal data of the employee are specified primarily in the regulations of the Law
on Personal Data Protection from 2018 (M. Kuba, 2016).

Besides, if the employee recognizes his personal rights violation or suffers
from its consequences, he has the right to demand protection on the basis of the
regulations of the Civil Code of the Republic of Poland (1974).

In general, the employee may also use his right to immediately quit the labour
relations as for the serious violation of main obligations by the employer according
to Article 55 part 1 of The Labour Code of the Republic of Poland (1974).

As was mentioned above, the secrecy of correspondence violation may even
lead to the criminal responsibility as well as to violation of the Convention for the
Protection of Human Rights and Fundamental Freedoms. However, in case of the
given violation, the case will be viewed by the European Court of Human Rights
and instead of the employer the responsible side will be the state.
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Let us look at the employee’s work monitoring and intrusion in their right for
the respect for private life. The usage of Law regulations which allow conducting
monitoring, has to be done with regard to the necessity to balance these contradictory
values and interests of both sides of labour relations. It means that monitoring as
means of controlling employee has to include the need to respect the employee’s
personal rights, among them the right for personal life. The connected standards are
set by the European Court of Human Rights in the Art. 8 of the Convention for
the Protection of Human Rights and Fundamental Freedoms, which is a guarantee
of the above mentioned right to respect for private life (in particular, judgments of
9 January 2018, 1874/13 and 8567/13, Lopez Ribalda and Others vs. Spain, LEX
Ne 2418052 from 11.28.2017 p., 70838/13 Antovi¢ and Mirkovi¢ vs. Montenegro;
LEX Ne2398411; Grand Chamber judgment 05.09.2017 g., 61496/08 Barbulescu
vs. Romania, LEX Ne2347233; 03.04.2007 g., 62617/00 Copland vs. Great
Britain, LEX Ne 527588 of 2 August 1984, 8691/79 Malone vs. Great Britain, LEX
Ne 80974) (M. Kuba, 2016).

In this context, the judgment in Barbulescu vs. Romania (Grand Chamber
judgment of 5 September 2017, statement Ne 61496/08) deserves special attention.

Bohdan Barbulescu, the citizen of Romania, on request of his employer
created an account in a public messenger, which had to be used for communication
with clients. While conducting monitoring on the content of messages, received
by the employee, it was noticed that this messenger account is also used for the
employee’s private conversations. The employer broke the labour contract with Mr.
Barbulescu. The employee, in his turn, accused the employer of the unreasonable
termination and the excessive intrusion in private life. Later, he handed the case
to the court. The court agreed with the employer. In 2008 Bohdan Barbulescu
handed the case to the European Court of Human Rights stating that the Art.8 of
Convention for the Protection of Human Rights and Fundamental Freedoms had
been violated. The given article refers to the right to respect for family life, home
and correspondence (1974).

The European Court of Human Rights made a claim that the employee’s
correspondence at work is covered by the concepts of «privacy» and
«correspondence» and therefore the Article 8 of the Convention has to be applied.

The Court’s idea was that the potential violation has to be looked at from the
point of view of the state positive obligations. In the sphere of labour law, it had
to be evaluated if the state was required to create the legal basis for the protection
of employees’ rights to the private life and correspondence in the context of their
relations with the employer. The relations between the employee and employer
are based on their mutual agreement. They include specific rights and obligations
of both sides, which differ significantly from the generally accepted ones in the
relations between individuals. From a legal point of view, labour legislation leaves
space for the negotiations between both sides of a labour agreement. To conclude,
the sides determine most part of their relations (2017).

The Court noted that regulating relations in this area could not be subjected
to the unlimited freedom. National authorities must ensure that the measures
implemented by the employer to monitor correspondence and other means of
communication, regardless of their scope and duration, are accompanied by
adequate and sufficient guarantees against abuse.

The Court stated that in the given context the following factors have to be
taken into consideration:

— whether the employee was notified of the employer’s ability to control
correspondence and conduct monitoring. However, in practice employees can be
notified in different ways depending on case circumstances. The Court recognizes
that the implementation of such measures that meet the requirements of Art. 8 of
the Convention, as a rule, requires that the notification clearly indicate the nature
of the monitoring and is given to the employee prior to its conduct;
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— the scope of monitoring and the degree of interference in the employees’
private lives. In this regard, a distinction should be made between monitoring the
flow of correspondence and its content. It should also be taken into account whether
all correspondence was monitored, as well as whether monitoring was limited in
time and how many people had access to its results;

— if'the company has provided the justified reasons that excuse the monitoring
of correspondence and knowledge of its actual content. In a situation where
correspondence monitoring is an inherently more invasive method, it needs more
serious justification;

— whether it was possible to create a monitoring system based on methods
and measures that are less stringent than direct access to the content of employees’
correspondence. It is necessary, given the special circumstances, to assess whether
the goal of the enterprise can be achieved without direct access to the full content
of the employee’s correspondence;

— the consequences of monitoring for the employee and the way the company
used the results of monitoring, in particular, whether or not it served to achieve its
stated purpose;

— whether the employee used appropriate guarantees, especially when the
employer’s monitoring was strict. In particular, it should prevent access to the actual
content of the correspondence in question, except in cases where the employee has
not been notified of of monitoring before its conduction (2017).

The government has to ensure that the employee whose correspondence was
tracked receives access to court under whose jurisdiction is possible to check to
what extent the above mentioned criteria are kept to.

The European Court of Human Rights has to evaluate the method which the
national courts applied when dealing with the employee’s case about the violation
of his right to private life and correspondence by the employer (2017).

In the given case, the Romanian courts paid attention only to the fact whether
or not the employer revealed the content of correspondence to the employee’s
colleagues. The court stated that this argument is not sufficiently justified in the case
materials and that the complainant did not provide any other proofs. Therefore, it
considered that the application was related to the employee’s dismissal as a result
of monitoring conducted by the employer.

The European Court of Human Rights stated that in this case the Romanian
court had to be more precise about whether or not the company used monitoring
according to the Article 8 of the Convention and the complainant’s right to the
respect of his private life and correspondence was not violated.

Thereby, the task of the European Court of Human Rights is to establish, in all
circumstances, the competent authorities. The courts have a good balance of competing
interests in the event if monitoring is applied to the complainant. He acknowledged that
the employer has a legitimate interest in the effective operation of the company, which
can be done through the verification mechanism done to check that employees perform
their professional duties properly and with due diligence (2017).

For this reason the Court made a decision to check how the national courts
established the facts relevant to the given case. By studying this case, the Court had to
determine if the national courts acted according to the regulations of the Convention.

The Court reminded that, regarding the factual findings, it was aware of the
ancillary nature of its task and its obligation to exercise caution, assuming the role of
the actual court, unless this was unavoidable. The court cannot replace the assessment
of the facts set out by the national courts, as they must establish the facts on the basis
of the provided evidence. However, while examining the case, the Court is not bound
by the decisions of the national courts and is free to assess them in the light of all the
materials submitted. Despite this, the convincing arguments are needed for the Court
to depart from the factual findings of the national courts (2017).

The proof provided for the Court show that the employee was informed by
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the employer about the in-house regulations, which do not allow using company
resources for personal needs. It confirmed reading the corresponding document
and signing its copy on December 20, 2006. In addition, the employer sent a notice
dated 26 June 2007 to all employees, reminding that the use of the company’s
resources for personal purposes was prohibited, and one employee was fired for
violating this prohibition. The complainant read the notice and signed a copy on
an unspecified date between 3 and 13 July 2007. The court also noted that on
13 July 2007 the employer twice requested a clarification for the use of official
mail for personal purposes. Initially, when the employer showed him a list of his
correspondence, the employee stated that he used the Yahoo Messenger account
only in connection with work. Fifteen minutes later, when the employer showed him
a 45-page correspondence with his brother and his fiancée, the employee accused
the employer of violating the confidentiality of the correspondence (Ombudsman.
Monitoring the employee’s communications... , https://www.rpo.gov.pl).

According to the Court, the national courts correctly identified the parties to
the dispute, clearly stating the applicant’s right to respect for his private life, as well
as the legal principles applied. In particular, the Court of Appeal referred directly
to the principles of necessity, purpose, transparency, proportionality and security,
and stressed that the monitoring of correspondence falls under these principles.
The courts also examined whether disciplinary proceedings had taken place in an
adversarial manner and whether the applicant could present his arguments.

It is left to decide how the national courts took into account the above criteria
in determining the extent of the applicant’s right to respect for his private life
and correspondence against the employer’s right to do monitoring, including his
disciplinary rights, in order to ensure the effective functioning of the company.

As considering the fact if the applicant was previously informed by the employer,
the Court stated that he claimed that he might not be informed about the scale and type
of monitoring or about the fact that the employer might have had access to the content
of his correspondence. The Court stated that, regarding to the possibility of conducting
monitoring, the national court simply noted that «the employees noticed that one of
their coworkers was fired before the reprimand of the applicant», and deduced that the
applicant was warned against using company’s resources for his personal purposes.
National courts have not defined whether the applicant was previously informed about
the fact that employer might conduct monitoring, its sphere and character. The Court
agrees that for the message being viewed as a previous notice it has to be made before
the monitoring, especially when it covers the access to the employees’ correspondence.
The international and European standards are developing in this direction, demanding
from the employer to inform the subject of monitoring beforehand.

With regard to the scope and extent of the violation of applicant’s privacy,
the Court noted that this issue had not been considered by the court, although
the employer seemed to have registered the whole applicant’s correspondence
during the monitoring period, had access to it and copied its content (Ombudsman.
Monitoring the employee’s communications... , https://www.rpo.gov.pl).

It also appears that the courts did not sufficiently assess the legitimate reasons
that justify the monitoring of the applicant’s correspondence. No specific goal that
could justify such strict monitoring is mentioned. It is only stated that there is the
need to ensure that the company’s IT systems are not damaged, its responsibility in
the event of illegal activities in cyberspace and the disclosure of trade secrets of the
company. However, the Court considers that these examples can only be viewed as
theoretical, as there is no indication that the applicant actually exposed the company
to this type of risk (Ombudsman. Monitoring the employee’s communications... ,
https://www.rpo.gov.pl).

Moreover, the national courts did not determine whether the employer’s
aim could be reached the measures less heavy than the access to the employee’s
correspondence. In addition, none of the courts viewed the consequences of
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monitoring on further disciplinary proceedings. The Court stated that the applicant
was given the strictest punishment which was his dismissal (Ombudsman.
Monitoring the employee’s communications... , https://www.rpo.gov.pl).

The courts did not define if the employer had a real access to the employee’s
correspondence when he urged the applicant to explain the use of company’s resources.
The courts did not define where exactly when in the disciplinary proceeding the
employer reached the content of correspondence. Accepting the possibility of access
to the content of correspondence at any stage of disciplinary proceedings was against
the principle of transparency. For these reasons, the finding of the national courts to
maintain the right balance of interests was controversial. This statement seems to be
an expression of a purely formal and theoretical approach. The national courts did not
explain, given the circumstances, the specific reasons concerning the applicant and
his employer which led him to such a conclusion.

Therefore, it appears that the courts were unable to establish whether the
applicant had been notified in advance by the employer of the possibility of
monitoring his correspondence with Yahoo Messenger; they also did not take into
account that he was not informed of the extent of the intrusion into his private life
and the secrecy of the correspondence. In addition, they did not identify specific
reasons that justified the monitoring; whether the employer could have used means
less restrictive of the applicant’s privacy and correspondence, and whether the
applicant’s correspondence could be accessed without his awareness.

For all these reasons and despite the freedom of assessment of the facts by
the national courts, the Court considered that the applicant had not been adequately
protected by his right to respect for private life and correspondence and had not
struck the right balance between the parties’ interests. Thus, the Article 8 of the
Convention was violated (2017).

Conclusions. Although the regulations discussed in the given article have to
prevent the violation of the right to privacy and confidentiality of correspondence,
they are mostly reduced to the fact that employers do not read private correspondence
sent by an employee from a business email address. However, practically, it is not
that simple. The employer may accidentally open the private correspondence. The
other thing is that the work email has to be used only for correspondence connected
with work. The employees have to remember not only about the guaranteed
confidentiality of correspondence and the right to respect for private life, but also
the fact that the company has the right to protect the secrecy of the company,
which the employee is prohibited to disclose. Employees should be aware of this,
as well as of the fact that the employer will take measures to ensure the company’s
information security, which requires control and monitoring of employees.

Conflict of Interest and other Ethics Statements
The authors declare no conflict of interest.

References

Act on the Protection of Privacy in Working Life (759/2004). URL : http://ilo.org/dyn/natlex/
natlex4.detail?p_lang=en&p isn=68264&p_ count=96679.

Bojanczyk, A. (2003) Criminal law aspects of protection of the employee’s right to private
correspondence. Palestra, 1-2, 50-55.

Constitution of the Republic of Poland of April 2, 1997. URL : https://www.sejm.gov.pl/prawo/
konst/polski/kon1.htm.

Criminal Code of the Republic of Poland of June 6, 1997. URL : http://prawo.sejm.gov.pl/isap.nsf/
download.xsp/WDU19970880553/U/D19970553Lj.pdf.

Jaskowski, K. Labour Code of the Republic of Poland. Commentary. Wolters Kluwer, Poland.
URL : https://sip.lex.pl/#/commentary/587787380/584820.

Judgment of the European Court of Human Rights of 25 June 1997 (Application Ne 20605/92),
in the case of Gelford v. The United Kingdom. URL : http:/kryminologia.ipsir.uw.edu.pl/
images/stronka/ETPCz/A.%20Rzeplinski_ Wyrok%20ETPCz_ Sprawa%20Halford%20

132 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

przeciwko%?20Zjednoczonemu%?20Krolestwu.pdf.

Judgment of the European Court of Human Rights of 5 September 2017, Grand Chamber (Application
Ne 61496/08), in the case of Barbulescu v. Romania. URL : https://www.hfhr.pl/wpcontent/
uploads/2017/09/0mowienie_orzeczenia Barbulesu przyzko Rumanii WI.pdf.

Kuba M., Monitoring an employee’s e-mail — reflections on the background of new legal norms.
URL : https://sip.lex.pl/#/publication/151359061.

Kuba, M. Labour Code of the Republic of Poland: Commentary. Vol. 1. Edition V. Wolters Kluwer
Poland. URL : https://sip.lex.pl/#/commentary/587769455/614263.

Labour Code of the Republic of Poland of June 26, 1974. URL : http://prawo.sejm.gov.pl/isap.nsf/
download.xsp/WDU19740240141/U/D19740141L.pdf.

Ombudsman. Monitoring the employee’s communications was a breach of his right to respect for his
private life and correspondence. URL : https://www.rpo.gov.pl/pl/content/monitorowanie-
korespoencji-elektronycznej-pracownik-stanowi%C5%820-naruszenie-jego-prawa-do.

Telecommunications (Lawful Business Practice Interception of Communications), Regulations
2000 (2000 No. 2699), art. 3.

Auina Bapsinnuenko, CpiTiana TroTuenko

KOHTPOJIb CJYKBOBOI EJIEKTPOHHOI IOIITH ITEPCOHAJTY SIK 3ACIB
TH®OPMANIMHOI BE3NEKH MOJCHKOT'O MIAIMPUEMCTBA

Anotanis. [HdpopmaniliHe mpaBo — 1€ BIIHOCHO MOJOMa Taly3b IpaBa, MPEIMETOM SIKOT
€ iH(opMariifHi BiTHOCHHH, IO BHHHKAIOTH y Tporeci o0iry indopmarii. 3a octaHHI pOKH
c(hopMyBaBCsl BEJIMKUIT 00CAT 3aKOHO/IABYKMX aKTIB, 1[0 PETyIIIOI0Th iHpOopMaliiiHy chepy, 30Kkpema
chepy iHpopmaniiiHoi Oezneku Ta 3axucty iHdopmauii. [IpaBa momuaun B iHdopmaniiiHoMy
CYCHIUIBCTBI 320€3MeUyIOTHCSl MIKHAPOHUMH IIPAaBOBHMH aKTaMH, 1110 CTOCYIOThCs iH(pOpMaIiitHuX
IpaB 0COOHMCTOCTi. BakTUBUM acmekToM iH(OpMAIiifHOI iSUTBHOCTI JepXaBH € iepapxis
MIPIOPUTETIB, Cepell AKUX Ha TIEPIIOMY MICIIi CTOITh Mi>KHapOTHE IIPaBO, HA APYTOMY — HalliOHAJIFHE
3aKOHOMIABCTBO, a B)KE Jalli — Ti/I3aKOHHI aKTH, SKi HE MOBHHHI CYNEPEYNTH MDKHAPOAHOMY Ta
HalliOHAJIBHOMY 3aKOHOJABCTBY. Y CTaTTI IOCIIDKY€EThCS podiieMa 3abe3nedeHHs iHdopmariitnol
Oesniexy mianpuemcts [losbii, OAHUM 3 HANPSMKIB SIKOT € KOHTPOJb CIIyKOOBOI €JIEKTPOHHOI
TIOLITH TIEPCOHATY MiANpUEMCTB. B crarTi mpoananizoBaHi mpaBoBi 3000B’s13aHHS MIANIPUEMCTB
IIOJI0 KOHTPOJIIO CITy>KOOBOI MOIITH CBOiX NPAaliBHUKIB Ta MpPaBO Ha IOBary J0 INPHBATHOTO
KUTTS. PO3KpHUTO MUTaHHA CaHKINIH 3a MOpPYIICHHS KOH(IICHIIHHOCTI KOPECTIOH ICHIII{ Ta TpaBa
Ha TIOBary J0 MPUBATHOTO KUTTSA. ABTOpaMH IPOAHATI30BaHO HAyKOBI IMpalli 3 MUTAaHb IPABOBOTO
3abe3neueHHs: 1H(OpMaIiiiHOiI Oe3neKH MiIIPUEMCTB Ta KOHCTAaTOBAaHO, IO B pa3i KOHTPOJIO
Ci1y’KOOBOT  €JIEKTPOHHOI IIOIITH TIEPCOHANy pOOOTOAABElb MOBUHEH KEpyBaTHCS TaKUMH
MPUHITUIIAMHA: TIPUHIIUIIOM HEOOXiTHOCTI; MPHUHITUIIOM 3aXHCTy TiMHOCTI Ta OCOOHMCTHUX IIpaB
MIEPCOHANY; TPUHIIMIIOM CBOOOIH Ta HE3aJEKHOCTI POQCITITIOK.

B crarti npencraBneHuii MOHITOPHHT POOOTH ITEPCOHAITY Ta BTPYYaHHsI B IXHE IPABO HA ITOBATY
JI0 IPUBATHOTO KUTTS. BUKOPHUCTAHHS MOJNIOKEHb 3aKOHY MOBHHHO 3IHCHIOBATHCS 3 ypaxyBaHHIM
HEeoOXiHOCTI 30aJIaHCOBYBAaTH 1l CYNEPEWIMBI IIHHOCTI Ta IHTEpecH 000X CTOpIH TPYHLOBHX
BIZIHOCHH. A 1l 3Ha4YUTh, 1[0 MOHITOPHHI, SIK BUJI KOHTPOJIIO pPOOOTONABLISl, HOBMHEH BPaxOBYBaTH
noTpedy MOBaXkaTH OCOOMCTI ITpaBa MPaIliBHUKIB, BKIIFOYAIOYH TIPABO HA TIPUBATHE JKHUTTSI.

Kntwouosi cnosa: ingopmayitina 6esnexa, npueamue sxcumms, cankyii, €sponeticokuil ¢yo,
npaso, Tpyoosuil kooekc
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MODERN ASPECTS OF CRIME PREVENTION

Abstract. We are passing through a period of time in which the big known social scourges —
corruption, poverty, unemployment, drugs, and alcoholism — are completed by terrorism, organized
crime, deterioration of urban environment, as well as subtle factors such as abuse, discrimination,
absence of control, advocacy of violence through media. All of these factors are complemented,
naturally, with particular ones for every country or region, thus amplifying social vulnerability and
criminal costs. The groups which suffer the most due to high criminality rate remain always the same:
the young, the elderly, women, single persons, people who live in the suburbs. Although immediate
risks seem urgent, lasting improvement appear only when indirect factors are approached: poverty,
illiteracy, unemployment, lack of perspective etc. Therefore, preventing crime becomes imperative
for this period of time, in which the main objectives are social order, consolidation of mechanisms
used to respect and apply the law, education and solidarity of the public.

Consequently, preventing crime as a social and antisocial phenomenon, which
accompanies every form of organization of human existence has constituted to this day a
challenge for theoreticians and practitioners of criminal sciences worldwide. Limiting to
a certain extent the effects of this manifestation, characteristic of the human behavior and
reducing them to a certain degree of endurance, has always represented a major preoccupation
of the state, regardless of its nature. Naturally, prevention is part of the forms of reaction of
society towards criminality and definitely constitutes the final, yet optimal, means of answer
society must give to this species of human behavior.

Keywords: crime, crime prevention, modern models of criminal prevention

Introduction. Crime prevention as a social and antisocial phenomenon that
accompanies every form of organization of human existence today is a challenge
for theoreticians and practitioners of criminal sciences around the world. Limiting
the consequences of this manifestation, and reducing them to a certain degree of
endurance, has always been the main concern of the state, regardless of its nature.

Analysis of recent research and publications. «Prevention is not only the
artwork of a specialist, but it requires the general effort. Beyond very limited
recommendations, it implies the call for a change in mentalities... A society
where communication is reconstructed, where constraints remain slim, where the
person is constantly taken into consideration, will refuse violence. By refusing
this defiance, a world not without violence, but a calmer world will be born.»
(Answer to violence, tome 1, Presses Pocket, Paris 1977, page 222).

The purpose of our article is to study modern aspects of crime prevention.

Formulation of the main material.

1. Definition of the concept of crime prevention. Purpose and duties of
prevention measures

Fight against criminality is happening in all states through specific measures,
both prevention and constraint measures, with the enforcement of criminal
sanctions. The problem of criminality persists in all states and the fight against it is
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inspired by the criminal politics, implying solutions at a national level.

The concept of prevention is translated by taking steps which lead to
impeding the committing of crimes. The concept of prevention and fight against
crime encompasses 2 determinations:

1. Post-crime prevention

2. Pre-crime prevention

Post-crime prevention signifies the ensemble of measures for re-socialization
of persons who have suffered a condemnation, applied as provided by the law, either
by state bodies competent in enforcing criminal punishment (when the punishment
is executed in custody), by penitentiary bodies, or by groups of people (when the
punishment is executed through labor), with the aim of avoiding recidivism.

Pre-crime prevention means an uninterrupted social process which implies
an ensemble of social measures, applied by state bodies as provided by the law,
mainly by the bodies under The Ministry of Internal Affairs and The Ministry
of Justice, who work closely with different associations and organizations, in
order to prevent and eliminate potential risks of committing crimes, through the
identification, neutralization and removal of socio-human, subjective and objective
sources, which can determine or facilitate anti-social acts. These measures are
destined to essentially contribute to the permanent education of all members of
society, in the spirit of obeying criminal law and legal order.

The activity of fighting crime should be understood as an ensemble of judicial
and criminal measures, taken by specialized state bodies, in accordance with the law,
in order to achieve the goal of the criminal trial, which is the timely and complete
determination of the acts which constitute crimes, in such a manner that any person
who has committed a crime will be criminally sanctioned, according to their guilt,
and that no innocent person will be sanctioned according to criminal law.

Preventing crime signifies pre-empting the primary performing of those human
actions or inactions, which society considers harming for its values, for which reason
these behaviors have been sanctioned by criminal law (V. Clioclei, 2009).

The main objective of prevention is constituted by the ensemble of factors
which determine or facilitate the realization of the criminal act.

Crime prevention represents a multilateral system of measures, aimed at:

a) Revealing and eliminating or reducing or neutralizing the causes of crime,
of some separate types of crime, as well as the conditions which facilitate it

b) Revealing the groups of persons who bear a high criminal risk and reducing it

c¢) Revealing and eliminating situations from certain geographic areas

d) Revealing the persons whose behavior indicates the real possibility of
committing crimes, as well as the corrective influence on them.

2. Classification of crime prevention and its role

Fight against crime must be done in 2 ways, namely:

a) A preventive way, for impeding the committing of crimes

b) A repressive way, for punishing those who commit crimes.

In the fight against crime, an important role is also played by the activity of
the police, who prevent crime through control and public order surveillance.

There are 2 forms of crime prevention:

The first form refers to the prevention of appearance or existence of social
or individual causes, which can lead to committing crimes. For example: poverty,
economic crisis, conflicts between people, individual crises.

The second form refers to direct prevention of crime. For example: in the
situation of the existence of a group of recidivists who always commit crimes,
police bodies who monitor this group can intervene against them and in this case,
stop them form committing crimes.

In accordance to the volume and the territory of crime prevention and
prophylaxis, one can differentiate the following measures:

1) General, which aim at the discovery, the elimination and neutralization

ISSN 2786-491X (Print) 135



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

of causes and conditions which can generate the committing of the criminal act.
These measures can be aimed at large groups of persons, for example: in the fight
against drug traffic, human traffic, gun traffic, etc.

2) Special, which are aimed towards certain categories of crimes or groups of
criminals. For example: drug users, prostitutes.

3) Individual. These are the measures which apply to specific persons, which
are on the verge of committing a crime.

1. General prevention

Is a complex multi-phasic process, comprised of interdependent elements.
Thus, positive development of society, improvement of economic, politic and social
institutions, would actively contribute to the general prevention of crime. In the
same time, the purpose of crime prevention is not directly aimed at the change of
the economic situation, but it influences a series of negative manifestations, such as:

— Poverty,

— Unemployment, etc.

Nevertheless, fight against crime does not directly pursue the raise in the level
of culture of the population, but, obviously, it influences the behavior, interests and
motivation of human acts and, consequently, the choice between good and bad,
between a legal and an illegal behavior.

This form of prevention, namely the general prevention of crime, encompasses
the main domains of social life, such as: the economic, administrative, cultural
domain etc. Due to the existence of specific aspects of these domains of activity,
these can generate the causes for the committing of crimes.

This complexity of criminal situations has determined Enrico Ferri to claim
that using only punishment is not sufficient in the fight against crime. As an
argument, Enrico Ferri states that fight against social reasons which generate crime,
growth of the role of education, improvement of administration, improvement of
economic conditions, etc. are also necessary.

In perspective, general prevention must bear a long-term nature, must embody
all spheres of human life. For example: in the economic sphere — the development
of production and use of efficient technologies, the lowering of inflation, creating
new workplaces, the raise of salary level at European scale, in the social sphere —
the development of middle class, strengthening family connections, etc.

2. Special prevention

Special prevention is that form of prevention which aims at directly impeding
the committing of a crime. In the case of special crime prevention, it is a matter of
specific acts, crimes which are on the verge of being committed and which can be
stopped and prevented from happening. In this context, police plays an important role
in special prevention, through the special duties it has. The measures which prevent the
committing of certain crimes, in the case of special prevention, may be the following:

1) Making the citizens aware of the places in which crimes can be committed

2) Protecting goods with the help of alarm systems, etc. Special crime
prevention has a much more specific character than general prevention. Thus,
through special prevention, one may comprehend the prevention of committing
new crimes. Special crime prevention, in the most direct way, is tightly connected
to general prevention, except the measures of special prevention are much more
specific and have limits concerning time, space, and persons. Moreover, general
prevention takes action in the frame of the entire society, encompasses multiple
spheres, such as: economic, social, politic, cultural, educational, etc.

3) Judicial factual measures can be a part of both general and special
prevention. Special crime prevention measures are extremely diverse and can be
classified under multiple criteria, such as: Judicial, Economic, Educational, etc.

3. Individual prevention

Targets the group of persons who have not committed crimes yet, but may
commit them in the near future. This type of preventive activity is directed towards
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a specific person and towards his social micro-environment. Therefore, individual
prevention must be directly aimed, as is the case with special prevention, at the person
and their negative particularities, at the micro-environment, which participates in the
most active manner to the shaping of the personality, as well as at the causes and
conditions, which can generate or facilitate the committing of the crime.

The purpose of individual prevention consists of tracking these persons,
exerting a positive influence on them, as well as on the micro-environment they
belong to, in order for them to refrain from committing crimes or in order to
eliminate the causes and conditions which can generate it.

3. Modern models of crime prevention

1. The repressive model

For a very long time, the social reaction against crime has had a strict
repressive character. The customs of private justice consider the offence towards a
group must automatically ripple to the clan they belong to, with the responsibility
of the retaliation belonging to the entire group. Under ,,divine revenge», the leader
(afterwards, the judge) could impose the application of the law (F. Mutiu, 2014).

The repressive model targets the following:

» rigorous codification of crimes and punishments, the necessity to
elaborate a body of clear and accessible written laws.

* justification of the punishment by its retributive, discouraging and therefore
useful character when it comes to the conservation of public order.

+ the necessity to apply moderate, yet secure and prompt punishment.

+ the introduction of an accusatory system in the criminal procedure; the
necessity for public trial and evidence.

+ the abolishment of torture as an investigation procedure, as a means to
obtain evidence.

+ the necessity to prevent crime.

2. The preventive model

The founder of this model is Enrico Ferri, juristand sociologist, who challenges
the repressive system conceived by the classic school. The ideas supported by the
positivist school are:

+ the importance of criminal behavior for the court.

* revealing hereditary and environmental factors which have determined

the behavioral evolution of the criminal.

+ deletion of the classic image of the reasonable person, in control of his
acts and always at liberty to choose between good and bad.

» the criminal is not always at liberty to choose, being defined only by
natural law (discovered only by science).

+ the individualization of punishment should be done taking into account
the personality of the criminal and the specific conditions which have
determined the occurrence of the criminal activity.

According to these opinions, the punishment constitutes a means of social

defense bearing a curative character, aimed at curing the criminal.

Modern crime prevention methods one can encounter:

— concluding partnerships with representatives of civil society: government
institution, NGOs, local public authorities.

— promotmg public-private partnership in crime preventlon activities.

— initiation and development of local prevention programs, projects
concerning prevention and fight against crime and action plans.

— development of informative and preventive activities in communities
bearing a risk of victimization.

— development of educational and preventive activities, anti-victim and
anti-crime training activities, from which vulnerable groups, such as children,
women, elderly, persons bearmg a risk of marginalization.

— conceiving promotional and informative materials, such as flyers, posters,
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brochures bearing a preventive character.

3. Social defense doctrine

This doctrine is trying to combine the two conceptions (the one belonging to
the classic school and the one belonging to the positivist school), granting criminal
law a new purpose, namely social defense achieved both through prevention and
through repression.

Fundamental ideas of this doctrine claim that:

Social defense refers to the protection of society against crime.

Protection is achieved through criminal and extra-criminal measures with the
aim of neutralizing the offender (by applying emotional and educational methods
or by elimination or segregation).

Social defense supports the criminal politics which prioritizes the prevention of
crime and the treatment of the offender (aiming at the re-socialization of the criminal).

Re-socialization is considered a result of the humanization process of new
criminal law.

Humanization of criminal law and of the criminal trial is based upon the scientific
knowledge of both the criminal phenomenon and the personality of the offender.

4. The curative model

This model of criminal politics is substantiated on the results of scientific
research of criminology. To the scientific data provided by clinic criminology, ideas
of the social defense doctrine have added and in particular, of the new social defense.

The curative model targets:

» the focus of criminal politics on the idea of the re-socialization of the
criminal.

+ the introduction of treatment methods which can contribute to the social
rehabilitation of the individual.

+ the introduction of individualization techniques meant to contribute to the
growth of the efficiency of treatment, both in the moment of the judicial
individualization of the sanction and in the period of time of its execution.

e the introduction of an ensemble of social, economic, cultural, etc. measures,
with the purpose of facilitating the most adequate social rehabilitation of
the criminal, after the completion of the treatment. In the U.S.A., the idea
of treatment underwent a certain judicial consecration in the system of
sentences with an undetermined duration, combined with the measure of
parole «on faith».

Conclusions. These means of non-repressive sanctioning have targeted the
execution of the sanction of semi-armed prison, with the purpose of facilitating re-
socialization (the criminal is allowed to live in his family and social environment,
keeps his workplace, but spends the weekends and his leave in the penitentiary).
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Auin-Anapeii Tynopika

CYYACHI ACIHEKTHU MPO®ITAKTHUKH 3JIOUYNHHOCTI

AHoTanisi. ABTOp HaroJoIye, o MU IPOXOIMMO Yepe3 IIPOMIKOK 4acy, KOJIM BEJHUKI BiIoMi
COIliabHI HamacTi — KOPYIIIisA, OiTHICTh, 0e3pOOITTS, HAPKOTHKM Ta aJKOTOII3M — JIOTIOBHIOIOTHCS
TEpOPU3MOM, OPTaHi30BAHOIO 3TIOYHHHICTIO, TIOTIPIICHHIM MiCBEKOTO CePEe/IOBHIIA, a TAKOK HE3HATHAMH
(bakTOpamu, TAKUMH SIK 3IOBKHBAHHS, AMCKPUMIHALLISL, BIICY THICTh KOHTPOJIIO, IPOTIAraH/ia HaCHIbCTBA
4epe3s 3aco0u MacoBol iHdopmariii. Yei 1 (hakTopu, IPUPOIHO, TOMOBHIOKOTHCS OKPEMUAMHE (haKTOpaMu
JUISL KO)KHOT KpaiHu abo perioHy, THM CaMHM MOCHIIIOIOYH COLaJIbHY BPAa3iMBICTh Ta KPUMIHAIBHI
BUTpaTH. [pymy, sKi CTpaKIalOTh HAWOLIBINE Yepe3 BHCOKHH PIBCHBb 3JIOYMHHOCTI, 3ATUIIAFOTHCS
HE3MIHHUMH: MOJIOb, JIFOMM TOXWIOTO BIKY, JKIHKH, OIMHOKI OCOOW, JIFOAM, SIKi TPOXKHBAIOTH Y
nepeaMicTax. He3Bakaiounm Ha Te, IO HETAiHI PU3WKU 3/1AIOTHCS HArajJbHUMH, CTIHKE 3pPOCTAHHS
BUHHKAE JIMIIIE TOJ, KOJIU HAOIMKAIOTHCS HenpsMi (akTopu: OiHICTb, 0E3rpaMOTHICTh, 0e3po0ITTs,
BIJICYTHICTh MEPCIEKTUBU TOIIO. ToMy 3aroOiraHHsl 3JI0YMHHOCTI CTAe OOOB’SI3KOBUM JUISL I[bOTO
TIepiojly 4acy, B SIKOMY OCHOBHHMH IUIIMH € COLIIJILHUH MOPSIOK Ta KOHCOJIIAIlisi MeXaHi3MiB, 110
BUKOPUCTOBYIOTBCSI JUISI TIOBaryl Ta 3aCTOCYBaHHS 3aKOHY, OCBITH Ta COJIIAPHOCTI IPOMaJICHKOCTI.

OTxe, 3arm00iraHHs 3TOYMHHOCTI SIK COIIaTbHOMY Ta aCOLIaIbHOMY SIBUILLY, SIKE CYTIPOBOIKYE
Oynp-sKy (opMy oOprasizariii JIIOICHKOTO ICHYBAaHHS, HAa CHOTOAHINIHIA JCHb € BHUKIMKOM IUIS
TEOPETHKIB Ta MPAKTHUKIB KPUMIHAIILHUX HAYK Y BCbOMY CBITi. OOMEKEHHS TIEBHOIO MipOIO HACIII/IKIB
I[LOTO TIPOSIBY, XapaKTePHUX ISl TIOBCIIHKH JIFOMUHM, 1 3BEJCHHS iX 10 TIEBHOI MipH BUTPHBAJIOCTI,
3aB)K/IU NIPEJICTABIIIO TOJIOBHY CTypOOBaHICTh JIepyKaBH, He3aJIeKHO Bif 11 mpupou. [IpupoaHo, mio
podilaKTHKA € YaCTHHOFO (POPM peaKIlii CyCIiIbCTBA HA 3IIOYHHHICTE 1, 063yMOBHO, HE € OCTaTOUHIM,
ajyie ONTUMAJIFHUM 3ac000M BiJITIOBi/II, IKE CYCIIIBCTBO MA€ JIaTH [IbOMY BHLY JIFOICHKOT TOBETIHKH.
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Introduction. «A half-citizen of the world, a half-patriot — that’s who is a
regionalist (in the first and the second role is a complete bastard). As an experienced
European, he is an internationalist, as a narrow-minded peasant — a xenophobe, but as
aregionalist, he can be both at the same time: claustrophobic open to the world». This
is how Karl-Marcus Gauss (2018, pp. 144-145), one of the well-known Eurosceptics
and critics of European integration, describes regionalism in a contemptuous way.

However, in the modern sense, the concept of regionalism should be
considered as an ideology, strategy and process aimed at meeting the aspirations
and needs of the regions on a national scale. Today, regional policy is a component
of public policy in all countries of the world, which regulates the relationship
between the center and the regions. Its main tasks are to preserve the unity and
integrity of the territory, to ensure the balance of regional and national interests, to
reduce differences in the socio-economic development of the regions, to ensure the
quality of life and sustainable development.

Analysis of recent research and publications. In a sense, the development
of regional policy over time reflects repeated attempts to resolve the dual nature
of'its role. On the one hand, it was a mechanism of redistribution in support of the
EU’s poor areas, and on the other hand, regional policy became a mechanism of
economic growth and development focused on resources in a limited number of
investment areas. That is, there has been a change in the conceptual framework
of regional policy, from an emphasis on the aspect of redistribution to aspects
of economic growth and development. Thus, policy rationale has become one
of the sources of investment to promote the implementation of a sequence of
competitiveness strategies governing the European Union since 2000 (Lisbon
Strategy 2000, Growth and Jobs Strategy 2005, Europe 2020 Strategy, etc.).

Among domestic and foreign scholars who have dealt with the problems
of European regional policy, it is worth noting the following: M. Baimuratova,
I. Balabanova, M. Brunnermeyer, V. Vitkova, K.-M. Gauss, M. Geffernen,
M. Dolishny, M. Izha, R. Kolyshko, T. Krasnopolska, O. Kuzya, V. Kuybidu,
M. Kurilyak, L. van Middelaara, O. Polikarpova, V. Popovkina, O. Prokopenko,
D. de Ruzhmona, E. Tikhomirov, E. Topalov, R. Hall, O. Chernezhenko, 1. Yakovyuk
and others. But this issue remains relevant today.

The purpose of our article is to study the concept of regional policy and to
find out the origins of European regional policy.

Formulation of the main material. In political and scientific contexts,
the concept of «regional policy» of the EU is an idea developed on the basis of
appropriately selected criteria and analysis of the consequences of the evolution of
political processes in the EU. It is implemented at all levels of European governance
and policy, from the local and regional level to the state and EU levels. At each level,
they use their own tools and implementation mechanisms. At the supranational
level, EU regional policy is considered to be thematically organized and based
on centralized decisions, a set of measures aimed at addressing the imbalance of
economic and social development of EU regions while preserving economic and
social integrity through legal and financial instruments. The key principle of such
a policy is presented as «a system of co-financing that connects the budget policies
of different levels of government» (V. Kuybida, & L. Fedulova, 2019, p. 4).

Other scholars, studying the definition of state regional policy, also point to
its multifaceted and complex nature. It should be noted that the doctrinal positions
on the definitive definition of regional policy differ in different approaches, which
are based on the author’s priorities for the goals and objectives of such policy.
According to M. Dolishny (2001), in the process of defining the term «regional
policy», it must be interpreted in a broad and narrow sense. In a broad sense this
means the policy pursued by the state in relation to the regions, and the regions
themselves within the limits of their powers. In a narrow sense, such a policy
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should be interpreted only as the actions of the state, and it is then that we should
talk about the state regional policy. He believed that only through the mechanisms
of regional policy as an important element of the national strategy, it is possible
to activate the internal potential of the regions for socio-economic growth of
territories and the state as a whole (pp. 11, 14). M. Baimuratov & 1. Balabanova,
(2020) define regional policy as a systern of purposeful activity of the state, its
public authorities, the purpose of which is to create conditions for improving the
quality of human life regardless of its place of residence, ensuring territorially
integrated and balanced development, integration of regions in a single political,
legal, informational and cultural space, the fullest use of their potential, taking
into account their natural, economic, historical, cultural, social and other features,
increasing the competitiveness of regions and territorial communities (p. 12).

In turn, Europe of regions is a term that means a concept that opposes the
centralistic concept of creating European institutions and provides for the active
participation of European regions in the EU’s power functions and is a fundamental
concept of EU regional policy in the European integration process (V. Vitkova,
2019). Euroregion — a form of cooperation of adjacent border areas of different
states in order to strengthen good neighborly relations, cultural and economic
contacts, the use of joint investments, combating the effects of natural disasters,
protection of historical and cultural heritage, etc.

The actualization of the concept of «European regionalism» is associated
with Denis de Rougemont. Developing a regionalist approach, back in the 1960s he
characterized state borders as flexible and mobile, the rigidity of which is gradually
being overcome. At the same time, the source of strength of future «Euroregions»
will not be their closed nature, but their ability to interact with each other. According
to him, the transition from nation to region will be «the greatest phenomenon of the
twentieth century».

According to O. Kuz (2019), the viability and stability of any federation
is constantly maintained and fueled by two driving forces: differentiation and
integration. They are perceived as binary oppositions of dialectical unity, have the
opposite orientation, but do not have to be contradictory. The essence of «Europe
of the Regions» is to create and maintain a dynamic balance between these major
forces. One way or another, the model of regions is rather a hypothetical frame for
the peoples of Europe, and the regionalist approach itself can lead the process of
building a common European space to both success and defeat. He emphasizes that
the issue is not to choose the path of economic integration by limiting or devaluing
the role of politics, but to give political importance to the economy. It is likely that
the crises of Europeanism will arise and be resolved in the context of the cyclical
crises of the world economy, due to the delegitimization of national governments.
The political myth of the nation-state overcomes the rationalized construct of the
supranational superpower. The European Union has not provided, and perhaps
could not provide a phenomenological presence to the body of the nation-state,
nor has it established a logical link between its overall structure and the role of
individual member states. Accordingly, there are concepts that imply a rethinking
of the prospects of integration and the internal contradictions of the integration
dialectic: «Europe-state», «Europe-space», «Europe of a solid core», «Europe of
concentric circles», «unity in diversity», «Europe of different speeds», etc.

Therefore, to better understand this phenomenon, it is necessary to turn to the
origins of the formation of regional policy of the European Union.

The foundations of European regional policy, as a component of general
European integration, can be traced back to the post-World War II period, at the end
of which numerous interstate conferences on the «European idea» and the place
in it of citizens, states and institutions. The famous «Marshall Plan» became very
important for the development of post-war Europe. The then US Secretary of State
George K. Marshall, speaking at Harvard University on June 5, 1947, outlined the
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main provisions of the plan of economic assistance to countries affected by the war.
The idea was, on the one hand, to help the US economy get rid of capital market
oversaturation and facilitate conversion, and on the other, to restore Europe’s
devastated economy, improve the region’s economic life, carry out an economic
boom, raise living standards and strengthen European democracy.

The countries of Eastern Europe and the USSR were invited to the Plan. The
recipient states were required to provide information on the state of their economies,
losses during the war, foreign exchange reserves, and plans to use the aid. Based on
these data, the US Congress decided on the amount of payments. The distribution
of aid was handled by the executive committee of the Organization for European
Economic Co-operation and Development, headed by the American administrator.

In July 1947, 16 European countries (Austria, Belgium, Great Britain,
Greece, Denmark, Ireland, Iceland, Italy, Luxembourg, the Netherlands,
Norway, Portugal, Turkey, France, Switzerland, Sweden) signed a convention
establishing the Organization for European Economic Cooperation and
Development (due to differences in the positions of the parties USSR refused
to participate). In April 1948, the United States signed agreements with each of
them. According to the plan designed for 4 years the countries were to receive
$ 17 billion. The main condition for assistance was the refusal to nationalize
industrial facilities and encourage private enterprises. The 60% of the funds
were received by Great Britain, France, Italy, and West Germany (which joined
the Plan in March 1948). As a result, the economies of these countries were
rapidly restored, domestic policy was stabilized, and integration processes
were intensified (I. Rozputenko, 2018).

On March 25, 1957, the so-called Treaties of Rome (Treaty establishing the
European Economic Community (EEC) and the Treaty establishing the European
Atomic Energy Community (Euratom) were signed in Rome, laying the foundations
for a «closer» union of states and declaring a desire to a «closer» rapprochement
to ensure the social and economic progress of their countries. The preamble to the
Treaty establishing the European Economic Community proclaimed the desire to
ensure the harmonious development of the member states by reducing disparities
between the various regions and to eliminate regional disparities. Given that
declaring the idea of equalization did not could not do without the introduction of
its real mechanisms and tools, in 1958 within the then integration formation was
created European Social Fund (ESF), thanks to which millions of Europeans were
retrained in new professions and got a new job with a higher salary. In the same
year, 1958, a joint body for improving regional development was established —
the European Investment Bank (EIB). The main purpose of the EIB is to provide
financial resources to harmonize the economic and social development of the EU.
Articles 266-267 (currently 308-309) of the EEC Treaty define the main directions
of the EIB’s financial activities: assistance to regions lagging behind; creation and
modernization of enterprises; implementation of projects of common interest to
several member states.

The emergence of new ideas for European regionalization, as well as
the creation of concepts and foundations of European regional policy, current
researchers usually date back to the early 1960s — just then, at the initiative of
the European Commission (EC), were prepared special reports indicating the need
for joint action and harmonization of European regional development, and on
December 6, 1961, the European Commission organized the first conference on
regional issues (R. Hall 2014).

The next step in the development of the common regional policy of the
Community was the Conference of Regional Economies held by the European
Commission on 6 December 1961 in Brussels. It highlighted a number of regional
issues, pointed up serious regional disparities, and decided on the need for a new
regional policy. In 1962, the European Agricultural Fund for Rural Development
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(EAFRD) was established, which provided for the use of financial mechanisms for
rural development and assistance to farmers in the least developed regions.

And already in 1964 regional policy was included in the First Medium-Term
Economic Policy Program of the Community, which became the basis for the first
notification of the Commission (or Memorandum) on regional policy in 1965. The
document proposed the introduction of a comprehensive regional policy, which
provides for the coordination of national initiatives based on regional development
programs which based on a common methodology and formulated through a
participatory approach (subnational and social partnership).

At that time, there was a general and optimistic feeling among the founders
of the European Commission that integration would help reduce regional
disparities by facilitating interregional trade. Thus, in 1969, it emphasized the need
to coordinate national regional policy: «Even more than other areas of economic
policy, regional policy is clearly a matter of concern to public authorities in the
member states. The measures it envisages fall directly under the political, cultural,
administrative, sociological and budgetary organization of states. Regional policy
is an integral part of the system of internal balances on what the state is based»
(The turning points of EU Cohesion policy, 2009, pp. 5-6). Such an optimistic
statement was facilitated by the creation in 1968 of a separate Directorate-General
of the European Commission responsible for regional policy.

Thus, the need to create a common regional policy has become obvious and
necessary. And, until recently, the general direction of European integration was
to ensure only the coordination of national regional policies, in order to stimulate
their development and reduce disparities between regions. Now member states on
common institutions have realized that the structural and regional imbalance of
the Commonwealth can undermine the achievement of economic unity and the
common market. As stated in the Commission’s report on the regional problems
of the enlarged Commonwealth in May 1973: «No association can ensure its
own existence and stability if there are different standards of living within that
association».

The study of the stages of formation and other aspects of regional policy of
the European Union should be the subject of separate scientific research.

Conclusions. This study allowed to draw a number of conclusions.

The history of EU cohesion and regional policy is closely linked to the
overall process of European integration, especially in connection with the
development of economic and monetary union, which eventually led to the
creation of a single currency — the euro. In the process of integration, the idea of
fiscal federalism and the creation of a system of fiscal equalization was rejected,
and a system based on supporting economic growth and development of weak
member states and regions by directing assistance from the EU central budget
through investment funds was created.

Jean Monnet, the intellectual father of the European Union, said that «Europe
will be forged in crises, and it will be the sum of the decisions taken to overcome
these crises». Such a guideline has become a common wisdom for Europeans, with
a firm belief that bad news is always good, because in response to them will need
even more Europe (Brunnermaier, M., James. G., & J.-P. Landau, 2019, p. 23).

Interpretation of the term «regional policy» is possible in a broad and narrow
sense. In a broad sense this means the policy pursued by the state in relation to the
regions, and the regions themselves within the limits of their powers. In a narrow
sense such a policy should be interpreted only as the actions of the state, and it is
then that we should talk about the state regional policy.

Regional policy itself should be understood as a system of purposeful activity
of the state, its public authorities, the purpose of which is to create conditions
for improving the quality of human life regardless of place of residence, ensuring
territorially integrated and balanced development, integration of regions into a single
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political, legal, informational and cultural space, the fullest use of their potential,
taking into account their natural, economic, historical, cultural, social and other
features, increasing the competitiveness of regions and territorial communities.

Therefore, today «Europe of the Regions» is a fundamental concept of EU
regional policy in the framework of the European integration process. Its content
has been enriched in accordance with the development of the community and
changes in the global space.

The foundations of European regional policy, as a component of general
European integration, can be traced back to the post-World War II period, at the
end of which numerous interstate conferences on the «European idea» and the
place in it of citizens, states and institutions. The famous «Marshall Plan» became
very important for the development of post-war Europe. And the Treaties of
Rome in 1957 laid the foundations for a «closer» union of states and declared
the desire for «closer» rapprochement to ensure the social and economic progress
of their countries. Today’s Western researchers date the creation of concepts and
foundations of pan-European regional policy to the early 1960s. Since then, the
EU’s next steps have been to regulate and develop its regional policy.

Therefore, regional policy and regional self-sufficiency need to be further
explored, as balanced local development can be established globally through the
development of regional linkages that can ensure resource complementarity.
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TMOHATTSA TA NEPEYMOBHU €BPOIENCHKOI PETTOHAJIBHOI ITOJITUKA

Anoraunis. [lpoananizoBaHo pi3HI MIJXOAW O BH3HAYCHHS MOHSTH: «PEriOHATIZMY,
«perioHaIbHATIONITHKAY, «CBpOIa PETIOHIB» Ta «EBPOIEHChKa perioHalIbHa O THKa. JlocitipKkeHo
JYMKH 3apyODKHUX Ta BITYM3HSHMAX BYCHHMX Ta TPAKTUKIB IOAO TPAKTYyBaHHS pPErioHaJIbHOL
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Ta BY3bKOMY PO3YMiHHI, a KOHIICIIisl «EBpoIa PerioHiB» — €, Ha ChOTOIHI, OCHOBOITOJIOKHOIO
KOHIIeTIIi€l0 perioHansHOi momitukn €C y paMKax mporecy eBpoiHTerparii. Busnadeno, mo ii
3MICT 30aradyBaBcsi BiJIIIOBIJHO J0 PO3BUTKY CIIIBTOBAPHUCTBA Ta 3MIiH y TI00AIILHOMY IIPOCTOPI.
Po3misiHyTO OCHOBHI NOiT Ta MpoaHati3oBaHi nepeyMoBH po30yI0BH €BPOIEHCHKOT perioHaIbHOT
TIOJITUKH SIK CKJIaJ0BOI 3arajbHOi €Bporeichkoi iHTerpamii. Tox, mpo 3akimageHHs MiJBaJUH
€BPONCHCHKOI PEeriOHANBHOI MONITHKH, K CKJIaJ0BOI 3arajbHOI €BPONECHCHKOI IHTETpallii, MOKHA
TOBOPHUTH MMOYMHAIOYH 3 YaciB micist J{pyroi cBITOBOi BiffHM, HANpHKIiHIN SKOi BXKe BiIOyBasUCs
YHCIICHHI MK KaBHI KOH(EPEHIIii 010 «EBPOTIEHCHKOI 1/1e1» Ta MicIis B Hilf TpOMaJIsH, JepKaB
Ta IHCTUTYLIH. B po0OTi aKIleHTyeThCs yBara Ha HEOOXi1THOCTI Ta BaXKJIMBOCTI CIUJILHOTO T IXO1Y
kpain €C i BU3HAYCHHS BJIACHOI PErioHAIbHOI OMITUKY, OCKIJIBKH JKOIHE 00’ €IHAHHS HE MOXKE
3a0e3MeunTH BIIaCHE ICHYBAHHS 1 CTaOLIBHICTD, SIKIIO BCEPEHMHI IIbOTO 00’ €THAHHS 1CHYIOTH Pi3Hi
CTaHIAPTH KUTTS. JlOBEJEHO, IO CTBOPEHHS CHCTEMH, 3aCHOBAHOI Ha MiATPUMII €KOHOMIYHOTO
3pOCTaHHS Ta PO3BHUTKY CIIAOKMX JEepKaB-4JICHIB 1 PETiOHIB NIIIAXOM CHPSAMYBAaHHS 1O HHX
JIOTIOMOTH 3 TIeHTpalibHOTO OromkeTy €C depe3 iHBeCTHIIHHI (POHIN, € HANKPAIIINM [IUIIXOM IS
€BpOIEIChKOI 1HTEerpalii.

Kniouogi cnosa: esponeiicoka pecionanbHa nOMMuUKA, pecioHaibia NOAimuKa, pecionaniam,
E€sponeiicokuu Cors, nian Mapwana, €spona pe2ionis, nonimuka 32ypmoeaHocmi, €6POnelcbka
inmezpayis

Submitted: 09.12.2020
Revised: 05.03.2021
Accepted: 06.04.2021

ISSN 2786-491X (Print) 145



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

UDC 378, 351, 351.74
DOI:10.31733/2078-3566-2020-5-146-159

Jozef KRALIKS, Kristina KRALIKOVA®, Liudmila SURMA®,
Col. Prof. JUDr., CSc., LtCol. Assoc. Prof. Ph.Dr. JUDr.
MBA, (ret.) Ing. Be. Ph.D., MBA (University Humanitas,
(University Danubius, (Academy of the Police Force, Katowice, Republic
Skadkovichovo, Bratislava, Slovak Republic) of Poland)
Slovak Republic)

SIGNIFICANCE, STRUCTURE AND INNOVATION IN POLICE
EDUCATION IN THE SLOVAK REPUBLIC
AND IN THE REPUBLIC OF POLAND

Abstract. The authors presents the current structure of police training in the Slovak
Republic and Republic of Poland. Its aim is to refute or confirm the hypothesis: «Police education
in the Slovak Republic needs to be innovated with regard to the effectiveness of education in this
sector». The authors expands knowledge about the structure of police education in the councils of
the Ministry of Internal Affairs of the Slovak Republic and in the Republic of Poland.

It focuses on the essence of content and importance of the focus of institutions that participate
in the selection, preparation and creation of personnel for police positions at the Ministry of Internal
Affairs of the Slovak Republic and evaluates the latest changes in recent years in education and training
in the Slovak Republic. Police personnel related to point with the need for rapid replenishment of
stocks and at the same time evaluates the current possibilities of professional education of police
officers and their career growth within the Ministry of Internal Affairs of the Slovak Republic.

The article also presents the tasks of police work in Poland, the structure of police education,
the requirements for this profession and describes the problems in the police personnel system.
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Introduction.

«The goal of education and wisdom is for man to see before him the clear
path of life, to walk it carefully, remembering the past, knowing the present, and
anticipating the futurey.

J. A. Komensky (1592 — 1670)
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Even today, almost every sensible person would be tempted to ponder the
eternal statements of the Czech educator, linguist, naturalist, humanist, philosopher
and politician with Slovakian roots, who lived at the turn of the 16th and 17th
centuries. In particular, his quote in the introduction of this article reminds modern
human society of the importance of education, which gives a person the wisdom to
live a daily conscious and quality life. Education enables a person to stay on the right
path in life, remember the past, serve the present, and work for the future. According
to Komensky, such a person has a noble nature. And this is not just about government
or public administration.

Analysis of recent research and publications. Jan Amos Komensky is
known throughout the world as the «teacher of nations». This world-renowned
educator and reformer was born on March 28. This day is dedicated to teachers
around the world in his memory. Komensky’s writings were and still are
extremely important for many scientific disciplines, as well as for modern
upbringing and education. According to him, education and training, in addition
to a humanistic and democratic spirit, should place the human being above all
else at the center of the public interest. A conscious process of upbringing
and education is designed to form a true humanism in the spiritual interior
of a person, and, as a result, to form a true human personality. According
to Komensky’ ideas, every school and education is not only a workshop of
humanism. Their goal is also to keep people from the negative influence of
selfishness and individualism and to lead them to cooperation and responsibility
in their relationships with others.

The ability to cooperate and responsibility are key human qualities that are
paramount in the everyday work of a police officer. The acquisition of these qualities
by a police officer is in the interest of society as a whole, and this must be rationally
and skillfully promoted. In addition to subjective personal preconditions, objective
reality is also important for the development of these qualities in a person, and
within it, the organized and unorganized education of police officers is primarily
important. Many years of police practices have confirmed that only an educated
and well brought-up police officer can perform his duties at the level required by
society. Furthermore, in our opinion, only such a person can serve as an example
of the organization of which he often becomes a member for life. In this article,
we will confirm or refute the hypothesis: «Police education in the Slovak Republic
and Poland requires innovative transformations given the current level of police
effectivenessy.

The article examines the existing structure of police education within the
Ministry of Internal Affairs of the Slovak Republic (hereinafter, MIA SR) and the
Ministry of Internal Affairs of Poland (hereinafter, MIA RP), as provided by the current
legislation. In this general perspective, we will consider the key characteristics of
individual institutions involved in the selection, recruitment, training and formation
of professional police personnel within the MIA SR and MIA RP. We will analyze the
adequacy of available opportunities for professional training of police officers and their
career development within the MIA SR and MIA RP. At the conclusion of the work we
will try to refute or confirm the hypothesis we have put forward.

The purpose of our article is to study the significance, structure and innovation
in police education in the Slovak Republic and in the Republic of Poland.

Formulation of the main material.

L The status of police in a democratic state

The legal status of police in a democratic state, as well as its activities, are
regulated by the constitution, legislative and subordinate legal acts, including
regulatory internal instructions, whose violation entails preventive (pre-emptive)
and subsequent corrective measures by democratic state institutions, in particular
constitutional and executive bodies. In a democratic state, the activities of security
services and other law enforcement agencies are simultaneously subject to
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parliamentary control, prosecutorial oversight, judicial oversight, and public scrutiny.
The police organization is arranged to the intent that its individual organizational units
are integrated into the State mechanism system for protection of legitimate interests
and rights of citizens and legal persons. The police task in a democratic state is to
serve society for the benefit of all its members. The constitutional order in a state
is formed solely by the will of the people, best of all directly, immediately, without
intermediate mechanisms that often distort this will. The constitutional order thus
created is intended to serve directly for the society. Full-fledged democratic regime
of a modern state is characterized by a desire to enhance the police professionalism,
to provide the police with qualified personnel and to implement and stabilize its
organizational structure, while avoiding political influence on decision-making.
(J. Krélik & K. Kralikova, 2016). In non-democratic regimes, the dependence of the
police and their interconnectedness with the ruling political group is usually blatant
and overt. The essence of these relations is absolute subjection of the police to the
ruling regime interests.

Itis important to realize that, including historical development of law enforcement
agencies in different periods of human history (E. Kacik & K. Kralikova, 2017),
without the police institution and its socially significant activities today it is extremely
difficult to imagine a relatively problem-free functioning of social relations and
proper compliance by citizens of a state with legal norms arising from these relations.
Without such institution, it is also difficult to imagine overall functioning of the state
as a political sovereign, whose emergence was institutionally conditioned not only by
natural historical development of human society, but also appropriately normalized and
generally accepted natural need of most people for a certain ordering of social relations,
cohabitation rules, and stability of the environment in which they live. State mission
is virtually irreplaceable in this sphere of human existence. At the same time, the state
must create its own means and tools to perform its tasks and duties, its own internal
and external functions, provide enforcement of laws in a state and security of doers of
the law. The police play a priority role within law enforcement agencies (J. Kralik, &
K. Kralikova 2019). It should be recalled that determining the direction of legislation,
that is, legislative process and content of legal acts, is the prerogative of policy, whose
influence on the police is also undeniable. In particular, the police institution, which is a
unique state-social fact, should be perceived by us not only as a creature of legislation,
but also as an object of public opinion.

Public opinion is closely tied to the quality and quantity of information available
in society. It is formed naturally about almost every public institution, its personnel
base and activities. Public opinion is closely tied to the quality and quantity of contact
between the institution and its representatives and the public (K. Kralikova, &
L. Surma 2020). Today, however, it depends on whether the information about the
institution is presented in the media truthfully or falsely. Direct contact between the
institution and the citizen has a decisive influence on the formation of public opinion.
In real life, the police are often confronted not only with purposeful distortion of
their activities by the media, but also with prejudice by a certain segment of society,
resulting from the negative experience of a citizen’s prima facie direct interaction
with police representatives (K. Kralikovad & L. Surma, 2020). Often, in certain life
situations, a person is influenced by the experience of another person rather than his
personal experience. This does not take into account the possible misinterpretation
of such other people’s experiences. For that reason when training all police officers,
including municipal police officers , it is very important to focus on the police officer’s
front-line contact with the public, his qualitative degree of influence and the result of
his interaction with citizens. The easiest, fastest and best subjectively good opinion in
the public mind is formed in direct communication with police officers on duty. On
the basis of their behavior, citizens form an image of impartial, apolitical and objective
police institution, serving citizens without distinction and solely for their benefit,
provided that such communication is swift but dignified, vigorous but lawful, that is,
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socially useful and socially acceptable.

Police candidates should be screened, not recruited on the basis of at least the
potential availability of necessary qualities with the hope of subsequent upbringing
and education within certain MIA RP structures. This is the only way to train officers
(J. Kralik, 2000). who can directly or indirectly participate in the process of creating
a favorable public opinion and a positive attitude toward the police. It goes without
saying that the highest leading positions in the police should be held by officers with
the appropriate level of culture and professionalism, who are able to demonstrate their
human and professional qualities not only in their professional practice, but above all in
their public relations. In terms of a positive impact on the formation of public opinion
about the police, a huge role is undoubtedly played by the qualitative selection of police
personnel: both senior management and lower-level managers, as well as, of course,
the rank-and-file officers directly involved in law enforcement activities (J. Kralik, &
K. Kralikova, 2016). All law enforcement officers should strive to create and strengthen
good public opinion through their actions and behavior. Their status, function, and role
in society constitute their profession, in the fulfillment of which they should see the
point. After all, police service gives officers the financial security they need to cover
their necessities of life.

In our opinion, positively influencing public opinion should be enshrined in law
as a duty of every police officer. In a modern democratic state, the police institution
should be perceived as a solid and irreplaceable component of the system of public
authorities. This should also work in practice. Thus, every police officer should carry
out his activities in the spirit of J.A. Komensky’ idea presented in the introduction. The
goal of his education and wisdom should be a clear vision of the path of life, which
he should walk carefully, remembering the past, knowing the present, and anticipating
the future. Achieving this goal ultimately involves the natural formation of a positive
and stable public opinion about the police. And to ensure that the police officer does
not deviate from this goal, his employer, paying particular attention to his personal
development, should give him the opportunity to receive further general education
and the necessary professional practical training. Police education and training should
serve both as an activating and motivating incentive for each police officer, providing
an opportunity for further career development and, as a result, the prospect of higher
material and financial remuneration.

1I. Police education system in the Slovak Republic and in the Republic of Poland

To assess the effectiveness of police training, it is necessary to analyze the
structure of the police training system within the MIA SR and MIA RP. By «police
education» we mean the gradual provision of knowledge in an established process
of obtaining the individual levels of police education, leading to achievement of
desired goal and successful completion of education, usually in the form of a final
exam. Police education effectiveness can be expressed in the difference between
the police education received and the desired goal. The goal here refers to the
degree of success achieved, which translates into the ability to apply the police
education received to police practice. Training effectiveness is also closely related
to the problem of assessing the adequacy of education received by a police officer.
In order for a candidate to eventually become a police officer and be able to police
in accordance with generally binding and internal regulations, it is first necessary
to consider the very notion of educational adequacy. In our opinion, the adequacy
of police education means an objectively necessary minimum adequacy of the
education received.

This applies to both form and content of education received, which is
necessary for the individual to be able to carry out assigned tasks related to the
performance of police work at the required optimal qualitative and quantitative
level. Thus, the current structure of police education shall comply with the
requlrement of adequacy, which should subsequently ensure the effectiveness of
education received in carrying out police work. Simultaneously, a hierarchically
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integrated network of specialized training and educational institutions within the
MIA SR and MIA RP should consider the public interest in terms of economic
rationality. A successfully completed police training process should potentially lead
to the formation of a humane, selfless and responsible police officer with a clearly
delineated path ahead of him, that is, an individual whose totality constitutes a
unique and irreplaceable police workforce.

Existing police training system in the Slovak Republic

Police education system within the MIA SR was recently amended in
2020 by Decree No. 10/2020 of the Minister of Internal Affairs of the Slovak
Republic on the professional education of police officers. Under the auspices
of the Ministry of Internal Affairs, the Slovak educational market operates
not only a university-type educational institution — the Police Academy in
Bratislava (hereinafter — PA), but also several secondary professional police
schools: the Secondary Vocational Police School in Bratislava, Pezinok and
KoSice. Secondary vocational police schools are subordinated to the Center for
Education and Psychology of the Personnel and Social Activities Department and
the Personnel Department of the MIA SR, which, among other things, conducts
external evaluation of police education. The police training system is aimed at
practical training of qualified police officers of the Slovak Republic with basic
theoretical knowledge, practical skills, abilities and personal background for the
implementation of police mission in accordance with the Slovak legislation and
international treaties to which the Slovak Republic is a party. In police training,
outside organizations cooperate with the MIA SR, which provide training in
specialized areas necessary for police work. Such organizations may not be
included in organizational structure of the MIA SR public administration. For
example, the Institute for Public Administration in Bratislava plays an important
and irreplaceable role in training specialists, as do other institutions of further
education and educational institutions within the MIA SR, which can potentially
be created for a specific task.

Police SEIs

(full-time education on the
basis of general secondary
education completed = basic
police education, supplemen-
tary education on the basis of
general secondary education
(12 weeks), specialized educa-,
tion)

other SR and EU PA in Bratislava
organizations

(on retraining, in- POLICE (1st, 2nd and 3rd graduate
higher education,

novative, specialized,
intelligence officer OFFICER specialized 5-month

courses..., other types course)
of education

Civil HEIs

(when directed by
police officer)

Figure 1 — Proprietary design, source — Bulletin of the MIA SR No. 11/2020
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The Secondary Vocational Police School in Bratislava (K. Kralikova,
& L. Surma, 2020) was established directly by the Ministry of Internal Affairs of the
Slovak Republic as an educational institution for police training, providing its students
with specialized police education, the so-called basic police education. Based on the
needs and requirements of the MIA SR, the school also provides additional education for
police officers, in particular qualification training and additional education based on the
general secondary education in «Security Service» specialty, and refresher courses. For
full-time police officers who have completed civilian secondary education, the school
provides specialized police education (hereinafter — SPE) if their position requires
them to hold an officer rank. The ten-month course ends with a final exam for police
officers over the age of 21. For cadets over the age of 18, the training lasts 12 months.
Upon graduation, graduates are employed by any police agency as specialists in the
areas of their education. Graduates with a basic police education can take a refresher
course in security services as specialized police training. Upon successful completion
of training, the cadet passes the minimum qualification required to obtain an officer
rank and further career development. The three-month course ends with a final exam.
The school cooperates with the official bodies and units of the Presidium of the Police,
regional and district offices and agencies of the MIA SR and PA in Bratislava for the
proper fulfillment of educational and pedagogical tasks. The school also provides other
program modes for police officers as required by practice: basic courses, additional
courses, professional courses, and a variety of trainings for individual police services in
accordance with approved state educational projects and programmes. The secondary
vocational school curriculum is designed to meet the requirements of police practice and
the latest theories of police science. Police practitioners, qualified secondary vocational
school teachers, senior police officers, and Police Academy professors are involved in
its development. The programmes are approved by the Director General of the Human
Resource and Social Activity Department and the Personnel Department of the MIA
SR, as well as by the Head of Police (The site of the Ministry of Internal Affairs of the
Slovak Republic. 15.02.2021. https://www.minv.sk/?zameranie-skoly).

The Secondary Vocational Police School in Kosice (K. Kralikova,
& L. Surma, 2020) is a police education and training institution that provides education
in «Security Service» specialty on the basis of completed secondary education. Ten-month
training is for police officers over the age of 21, and twelve-month training is for cadets
over the age of 18. The secondary vocational school also offers a three-month advanced
training course in the field of security services with areas: border police and foreign
police. A School Educational Programme has been developed for certain kinds and types
of organized training, determining the exact training scope and syllabus. Simultaneously,
the school provides opportunities for further education through courses and training for
police officers throughout the period of their public service.

In 2007, the school was reclassified as the Border Police and Foreign Police
Training Center. In connection with the accession of the Slovak Republic to the Schengen
Agreement (J. Balga, 2009), special requirements for the control of the border zone of
the external border of the Schengen area, as well as the entire territory of the Slovak
Republic by police officers began to be imposed. This required more thorough training
of police officers at a high professional, physical and psychological level. The school
has organized a specialized research center — the so-called Center for Research and
Development of Methods and Forms of Training in the Field of Forensic and Technical
Activities. The school pays special attention to the educational component, in particular
service discipline, politeness, adherence to the principles of a police officer’s code of
ethics, the way a police officer expresses himself and communicates with citizens (The
site of the Ministry of Internal Affairs of the Slovak Republic. 15.02.2021. https://www.
minv.sk/?sospzke).

The Secondary Vocational Police School in Pezinok (K. Kralikova,
& L. Surma, 2020), like the previous two schools, is a departmental school of the MIA
SR. Its mission is to prepare police recruits for public service through qualification
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training or additional education on the basis of secondary education on a full-time basis
in the field of security service. In recent years, this school has provided mainly ten-
month training courses for high school graduates, as well as basic police training for
service. During their training, cadets acquire basic knowledge and practical skills in
selected police services, criminology, criminal law, shooting and physical training. The
training ends with a final exam consisting of theoretical and practical parts, as in other
police schools. The main training objective is to train officers according to the police
needs. Graduates can deepen their qualification skills in additional education system
during their career development (The site of the Ministry of Internal Affairs of the
Slovak Republic. 05.02.2021. Https://www.minv.sk/?zameranie-skoly-1).

The Police Academy in Bratislava (K. Kréalikova, & L. Surma) is currently one of
three university-type institutes in the Slovak Republic. The Academy started its activity
on October 1, 1992. The PA was established by Resolution No. 370/1992 of the President
of the Slovak National Council in the «Code of Laws» on the Establishment of the PA
of the Slovak Republic. The Academy has the rights of a legal entity, being a subsidized
or budgetary organization of the relevant budget section. The PA mission is primarily to
develop scientific, pedagogical knowledge and international cooperation. The PA goal
is to create appropriate conditions for the qualified education and training of specialists
for the police bodies, professional structures of the MIA SR, to ensure the development
of scientific knowledge in the field of security sciences. In 2004, the PA successfully
accredited two degree programs (Site of the Police Academy of the Slovak Republic.
05.01.2021. https://www.akademiapz.sk/profil-absolventa-studijneho-programu) for
the first (Bc.), second (Mgr.), and third (Ph.D.) levels of higher education, which have
been named as follows over the years:

1. Law Enforcement and Protection of Persons and Property — The programme is
designed for students, police officers and civilians who are preparing for various police
positions as well as other governmental and non-governmental security services.

2. Law Enforcement in Public Administration — The programme is designed
primarily for civilian students who are preparing for various positions in public
administration.

The standard length of study is currently 3 years for the full-time bachelor’s
degree and 2 years for the master’s degree. The part-time bachelor’s degree lasts 4 years,
the part-time master’s degree lasts 3 years. 5-year doctoral programme is organized in
part-time and full-time form.

In accordance with Act No. 131/2002 on Higher Education Institutions, the PA
enables the acquisition of the scientific-pedagogical title of Associate Professor (doc.)
and Professor (prof.) in the field of security sciences after fulfilling the set conditions.

The PA also provides additional teacher education to enable graduates to work in
secondary police schools.

Since 2015, with the approval of the Academic Senate, the PA has established
the so-called University of the Third Age, which provides interest-based education
within the concept of continuing education for citizens of the Slovak Republic and the
European strategy for continuing education. Applicants must have complete secondary
education, be over 50 years old, and pay the registration fee and annual tuition.

The PA building in Bratislava also houses the Police Institute of Forensics and
Expertise (hereinafter — PIFE). The institute was established in 1991 by Order No.
4/1991 of the Minister of Internal Affairs as an organization that provides forensic and
technical and expert activities for the police, other law enforcement agencies and courts,
as well as for scientific and technical developments in the field of security sciences and
related areas. The institute currently employs about 200 specialists.

In the field of international mobility and within the foreign department, the PA
organizes and implements ERASMUS+ programme activities. The European Union’s
ERASMUS+ programme provides students and teachers with the opportunity to study
and train abroad (K. Kralikové, & L. Surma, 2020) .

The PA Foreign Office includes the National Division of the European Police
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Academy, the so-called CEPOL. Through this body, Slovak law enforcement officers
receive training in EU member states. Courses, seminars and conferences are organized
for them. The PA is actively involved in cooperation with the Central European Police
Academy, the so-called MEPA, of which the PA is a representative and contact point.

International cooperation, international membership and partnership, in
which PA experts actively participate, bring new experience and open new horizons
for further development and training of SR police officers.

Other educational institutions that participate in police professional development
provide education and training on specific activities. These are mostly specialized police
units. In particular, the Department of Cynology and Hippology of the Presidium of the
Police, the aforementioned Institute of Forensics and Expertise of the Presidium of the
Police, and other units. Professional development of police officers is also organized
through non-departmental training institutions and, just as importantly, through projects
co-funded by the European Union.

Police education system in the Republic of Poland

One of the most important business activity areas of the Polish police, which
plays a fundamental role in forming the internal security of the state, is the education
and educational activities of higher schools and training centres. The importance of
their activities for the education of police officers, for the development of the culture of
education and its identity is undeniable.

Police education in Poland is a group of educational institutions created to
perform tasks related to the training of police officers with certain qualifications
and professional skills. The role of training towards service values is to train highly
specialized and professional personnel who will effectively and efficiently perform the
service tasks associated with the following:

1) protection of life and health of people and their property,

2) identification and restriction of crimes and antisocial behaviour of persons
belonging to formal and informal social groups,

3) conduct of effective preparatory proceedings,

4) elimination of organized criminal groups,

5) conduct of preventive measures in pathological environments and risk groups
(Ustawa z 6 kwietnia 1990 r. o Policji (DzU nr 43, poz. 277),

6) etc.

The achievement of the above-mentioned principles established by the legislation
depends on many factors, one of which is the correct use of the features of the process
of training and advanced training of police officers.

According to C. Maziarza, training is a certain didactic concept that manages
the cognitive activity of the subject studied and determines the course of the teacher’s
didactic work. It involves the management of the teaching-training process with the
help of specially selected didactic tasks that determine the direction of education, jointly
determine the choice of content, the organization of the pedagogical environment and
the teaching-training methodology (C. Maziarz, 1994).

One of the many examples of the undoubted value of pedagogical activity,
regardless of the variability of time, place or space, is prehistory. It was here that the
paradigm of education and training of the next generations of people originated. It has
accompanied humanity for centuries and is a variable of its security, sustainability and
continuity of its identity and success development.

Educational activity is the main condition that determines, first and foremost, the
moral development of the human. This gives them basic ethical skills, which include
the function of maintaining a balance between them and the following:

— state,

— another human,

— society,

— ecological and natural environment.

One of the most important components of the internal security of the State is the
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system of police educational institutions. The effectiveness of this component shows
the level of competence of officials, and they, in return, determine the quality of their
tasks in the field of public order.

The structure of police education includes the following:

— the Police Academy in Szczytno,

— the Police Training Centre in Legionowo,

— the Police School in Stupsk,

— the Police School in Pila,

— the Police School in Katowice.

Police Academy in Szczytno

The guide link in the structure of police schools is the Police Academy in Szczytno.
It is the only police educational subdivision under the control of the Minister of the
Internal Affairs. Its activities are based on two sources of law: the Police Law (Ustawa
z 6 kwietnia 1990 r. o Policji (DzU nr 43, poz. 277) and the Higher Education Law .
On the one hand, it is an educational organizational police subdivision, the purpose of
which is to prepare, first and foremost, the police to perform their task, and on the other
hand, it is a University that provides higher education (P. Bogdalski, B. Gawronski,
Z. Gotota, & Gontarzewski, 2010).

The Police Academy in Szczytno is one of the oldest educational institutions
of the Ministry of the Internal Affairs. It is the only successor of the higher officer
education of the Civic Militia. On the 24th day of September 1954, it was transferred
from the Civic Police Training Centre from Stupsk to Szczytno.

From the very beginning of its educational activity, its main priority has been
the training of officers and leaders of the Civic Police, as well as the advanced training
of future police officers from September 10, 1990 (60 lat szkolnictwa policyjnego w
Szczytnie (1954-2014). (2014). praca zbiorowa. Szczytno).

Currently, its main educational tasks include the following:

— training of university graduates, the so-called officers staff,

—under certain circumstances, basic vocational training,

— supervision of the educational activities of other police schools,

— training of other persons responsible for security,

—formation of educational policy in the field of vocational education in the police,

—selected stages of recruitment in the police.

Apart from the extensive, multifaceted and multidirectional training activities,
the Police Academy in Szczytno also provides an opportunity for students to continue
their research activities.

Over the years, the school has also met training needs, including those of members
of the judiciary and prosecutors, customs authorities, representatives of local authorities
and members of the civic service corps (P. Bogdalski, B. Gawronski, Z. Gotota,
& Gontarzewski, 2010).

Police Training Centre in Legionowo (CSP)

Another important educational institution in the police is the Police Training
Centre in Legionowo (CSP). It was established on August 27, 1990 by the order of the
Minister of Internal Affairs.

The Police Training Centre (CSP) is one of the oldest schools in the Ministry of
the Internal Affairs. Until 1990, the Academy of Internal Affairs, which trained officers,
was located here. Since 1990, the CSP has been a vocational and technical college
specializing in certain areas of business activity. Its main tasks include the following:

— primary vocational education,

— training of road traffic to specialists,

— training of specialists in the field of pyrotechnics,

— training of specialists in the field of cynology,

— language training,

— certain stages of additional recruitment in the police service.

Police School in Stupsk
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Another important educational institution in the police of Poland is the Police
School in Stupsk. It is the oldest police training centre. For more than twenty years, the
Police School in Stupsk has been systematically developing its teaching identity, using
the original achievements and training traditions of its predecessors.

The main modern forms of its pedagogical activities include the following:

— primary vocational education,

— special training regarding preventive work,

— training related to the police service in certain districts.

Police School in Pita

Another police school with a well-established traditions and specialization in
training is located in Pila. It was established by the order of the head of the then Civic
Police on September 24, 1954. Later it was named «School of Civic Militia». For
more than fifty years, it has been systematically forming its educational identity in
two specialties — operational-intelligent and investigative-detective. Although it was
formally a non-commissioned officer school, in the 1970s it was also utilized for officer
training (P. Gawronski, J. Hryszkewicz, & J R. Truchan, 2015).

Since its establishment, the main subject of training activities has been training
in criminal law, primarily for police officers. Currently, the main part of its activities is
basic vocational training.

Police School in Katowice

The last police educational institution is the Police School in Katowice. This is
the youngest institution established on January 6, 1999.

The didactic, administrative and material potential of the training centre of the
Regional Police Department in Katowice and the Police Departments for Preventive
Measures in Katowice were used for its establishment (Gawronski, P., Hryszkewicz, J.,
& J.R. Truchan, 2015). It is the only police educational institution that does not have
any clear training traditions and well-defined identity.

Based on the analysis of the forms of training activities implemented by the
Police School in Katowice, the scope and types of educational projects it implements,
it may be concluded that it develops features of its own authenticity. It is becoming a
school that trains police officers in the field of preventive measures. Its students are
most often police officers of precisely the Silesian region of Poland (Silesia).

Its main and modern didactic tasks include the following:

— primary vocational education,

— various forms of advanced training in preventive measures (specialties).

1II. The role of education quality in the police service

The role of police education in the process of forming the right attitude to other
people and behaviour in society has been repeatedly confirmed over the years. This
is very important, because in the modern world, the safe functioning of a person
requires the assimilation of a large amount of information. This is not easy, for
example, because of the number of existing threats. Therefore, security education
should cover many fields and be implemented at many levels. To avoid the dangers
that we are accompanied by on a daily basis effectively, it is necessary to have access
to information on situations that may affect the comfort of our lives. The effectiveness
of the modern police largely depends on the vocational training of police officers to
perform their official tasks and duties.

One of the statutory tasks of the police as a unit created to protect and maintain
public safety and order is to organize activities aimed at preventing crimes and
misdemeanours, as well as criminogenic phenomena.

The Polish police is a centralized armed unit thathas a single uniform. Approximately
100 thousand people working in the police monitor the safety of people and maintenance
of public order (The site of the police of the Republic of Poland. 02.02.2021. https://www.
policja.pl/pol/kreci-mnie-bezpieczenst-1/30751,Utworzenie-Policji.html).

The head of the police is the Chief «Komendant Gtéwny», who is subordinate
to the Main Police Department of the capital of Poland — Warsaw and the police
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departments of 16 voivodeships.

The modern Polish police consists of members of the criminal, preventive and
auxiliary police services in the organizational, logistical and technical fields.

The police forces are trying to recruit more and more educated young people.

From the very beginning, high requirements are placed on those who want to
work in the police. Police work includes the following requirements:

— Polish citizenship,

— minimum secondary education,

—untarnished reputation,

—no criminal records,

— full legal capacity,

— high mental and physical training.

Apart from this, the following will be checked against each individual candidate
during the recruitment process:

— knowledge of the functioning of the legislative, executive and judicial
authorities in Poland,

— military service.

Problems in the police service system.

The police has growing public credibility, and every year the number of people
feeling much safer is increasing.

However, today in the Polish police system there are certain problems regarding
the lack of personnel.

According to the latest data from the Main Police Department, there are 5.090
vacancies in the country (as of February 1, 2020). That is why the criteria for recruitment
in the police service have been reduced. The government is doing everything possible
to mitigate the personnel crisis, say former police officers quoted by the author (The
site NSZZ police of the Republic of Poland. 02.02.2021. Https://nszzp.pl/przeglad-
prasy/media-o-obnizeniu-kryteriow-przyjec-kandydatow-do-policji/).

The police recruitment process consists of the following four stages: a knowledge
test, physical training, a psychological test, and an interview. Every year, approximately
18 thousand people submit applications. The number of applicants has not changed for
several years. Most people do not pass psychological tests. Sometimes even 70% of those
wishing. Eventually, every fourth person enters the service, according to Mariusz Czarka,
the official representative of the Main Police Department (KGP (Komenda Gtéwna
Policji). «In 2020, we want to employ 4.500 new police officers,» — he emphasizes and
guarantees that the change in the admission criteria will not reduce the «quality» of hired
employees (The site NSZZ police of the Republic of Poland. 02.02.2021. Https:/nszzp.
pl/przeglad-prasy/media-o-obnizeniu-kryteriow-przyjec-kandydatow-do-policji/).

If we analyse the data for one of the regions of Poland —¥.6dz, we will also see the
same problem with the lack of personnel. Such information is demonstrated by Anna
Bojanowska-Sosnowska, the labour market analyst and pro-dean of the Economics
Faculty at the Humanities and Economics Academy in £.6dz.

There are no young men in the police. It has been discussed for many years that
vacancies are one of the most acute problems of the Polish police. As of December
1, 2020, the £6dz garrison lacks 661 police officers. If we add to this those who are
on long-term sick leave, as well as on maternity and childcare leave, it turns out that
the garrison lacks 953 police officers (The site wyborcza PL. 21.01.2021. Https://lodz.
wyborcza.pl/lodz/7,35136,26633834,jakie-wyksztalcenie-maja-policjanci-najlepiej-
jest-w-bsw-komendzie.html).

In our garrison, writes the pro-dean, the situation with vacancies seems to be
particularly worrying. Having 661 vacancies means the lack of 10.32%. It is only
worse in the Zachodniopomorski garrison, where the lack is 10.69%. The least of the
problem is that of the Swigtokrzyski garrison which is 0.33%. The Podlaski one is
0.66% and the Podkarpacki one is 0.9% (The site wyborcza PL. 21.01.2021. Https://
lodz.wyborcza.pl/lodz/7,35136,26633834,jakie-wyksztalcenie-maja-policjanci-
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najlepiej-jest-w-bsw-komendzie.html).

According to the dean, the problem of vacancies is also evident if you look at the
age structure of police officers in Poland. For example, in the region of £.6dz, only 5.4%
of the serving police officers are under the age of 25. Moreover, 10.3% are between the
ages of 26 and 30. The majority of police officers in this region are between the ages of
31 and 40, which makes 43.27% and 41-50-35.4%.

All of this undoubtedly speaks to the importance and role of education in the
police system. Moreover, as mentioned above in the article, it is very important not
to recruit, but to choose people who are not only well trained, but also have an inner
desire to serve for the benefit of the people and the country. It is important to improve
the quality of education and thereby attract those who want not only to get a police
degree and become a police officer, but also to create such conditions for students
that will generate and develop in every future police officer the desire, commitment
and their implementation to serve the people and every citizen of the country.

According to the inspector Cezary Poplawski, the Deputy «Komendant
Glowny» of the Polish Police: «It may be undoubtedly said that Article 1 of the Police
Law, which states that the police is a formation that serves society while maintaining
its security, is not only written, but is also an established fact. The environment is
constantly changing, therefore the police must constantly improve. We see the huge
role of scientific institutions that discover and transmit new social tools. The police
strategy should be based on the principle that police officers must be among people
and serve people. Hence appears the need to improve the skills of the personnel to
improve the professional police competencies. A police officer must also be sensitive
and must help. These skills allow managing stress, resolving conflicts and being
consistent in actions. Police work is about working with people and for people.
Therefore, it is necessary to strengthen cooperation with universities that also train in
the field of social studies or social psychology» (K. Gajewski, 2015).

Conclusions. We must not forget and state that members of the police also
undergo educational activities privately by studying at other types, especially domestic
higher education institutions. It is certain that individuals are involved proactively in the
self-education process. This is mainly due to achieving a better job position, increasing
financial rewards or ensuring further career advancement.

The aim of the paper was to refute or confirm the hypothesis: «Police education
in Poland and the Slovak Republic needs to be innovated due to the effectiveness of
education in this sector». Given the analysis of the current organizational structure of
police education in the countries refuted. According to our information obtained from
these sources, it is not necessary to introduce significant innovative elements into police
training. From the point of view of sufficiency, as we characterized it in the paper, the
effectiveness of education at the required level appears. Institutions involved in the
implementation of police training, their focus, activities related to the selection, preparation
and creation of the final product in the form of personnel substrate included in positions in
the security forces, are sufficiently interconnected and follow each other in training itself.

A complicated reality in the Slovak Republic and in the Republic of Poland in
recent decades is the unattractive employment in the performance the police. Every
year, states strive to make the mission of the police officer more attractive in the eyes
of the young generation in various forms and ways. Among such a step we include in
the Slovak Republic the establishment of the so-called civil service cadet. It is basically
the recruitment of citizens of the Slovak Republic after reaching the age of 18 years.
Its intention is to «catch» new high school graduates after graduating from high school
with a high school diploma and at the same time to bridge the time period of reaching
the age of possible entry into the ranks of «real» police officers, 21 years. During this
period, the cadet undergoes training at educational institutions police — will receive
basic police training. Such a step by the state can be combined in the introduction to
the paper presented by the statement of J.A. Comenius: «The goal of education and
wisdom is for a person to see a clear path of life, walk carefully, remember the past,
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know the present and predict the futurey. In the short time of the cadet’s civil service in
the Slovak Republic quality professionally trained staff.

Based on the above, we can also state that such a professionally prepared
personnel substrate of the police contributes to the improvement of trust and public
satisfaction in this department.
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Mosed Kparik, Kpicrina Kpasikosa, Jlioxmuiaa Cypma

3HAYEHHS, CTPYKTYPA TA THHOBAIIIT B OCBITI MOJIIEMCHKHUX
¥V CJIOBAIIBKIN PECITYBJIIII TA B PECITYBJIIIII MTOJIBIII

AHoTamisi. Y crarTi NpeACTaBleHa CydacHa CTPYKTypa MiJATOTOBKH TIOMIIEHCBKUX Y
Crosarpkiii Pecrry6rmini Ta Pecrry6mini Iomsima. [T Meta monsrae B cnipoctyBanHi a6o miaTBepIkeHHi
rinmore3n: «[lominelickka ocBita B CrnoBaupkiii PecrmyOmini moBuHHa OyTH BJOCKOHAJICHA 3
ypaxyBaHHSAM €(EKTHBHOCTI OCBITH B IbOMY CEKTOpi». CTarTsl po3MIMPIOE 3HAHHS MPO CTPYKTYPY
MOJIIeCchKOi OCBITH y pamax MiHicTepcTBa BHYTpimHIX crpaB Croarpkoi PecrmyOmikn Ta
PecmyOmiku [Tombima. ABTOpH 30Cepe/KYIOTECSI Ha CYTHOCTI 3MICTY Ta Ba)KJIMBOCTI yBaru yCTAaHOB,
siki OepyTh yyacTh y BiJJOOPI, IIITOTOBIII Ta CTBOPEHHI MEPCOHATY Ha MOcaau Miinii B MiHicTepcTBi
BHYTpilHiX cripaB CiioBanpkoi PecriyOmiku, Ta OIIHIOIOTH OCTaHHI 3MiHHM B OCBITI Ta HaBYaHHI 3a
ocranHi pokn y CrioBatipKiid PecrryOutini. ABTOpH OLIIHIOIOTH Cy4acHi MOMKIIMBOCTI ITpoeciiiHOT 0CBITH
TIONTIIEHCHKUX Ta TX Kap epHe 3pocTanHst B MiHiCTepCTBI BHYTpimIHIX cripaB CioBarbkoi PecrryOmiku.
ABTOpPY HATOJIOIIYIOTH, IO CITIBPOOITHIKH TOIIIII] TAKOXK MPOXOSTH OCBITHIO NiSUTBHICT PUBATHO,
HABYAIOYNCH y BITUM3HIHNX BHUIINX HABYAJIBHUX 3aKiIalax. ABTOPHU 3ayBaKylOTh, IO JIIOM AKTUBHO
3aJTy4aloThes 70 TPoIecy caMoocBiTh. Lle BoHU poOsiTh, TOIOBHUM YMHOM, 3aBIISIKH JIOCSTHEHHIO
Kparoi poOouoi Mo3uILiT, 301IbIIEHHIO (PIHAHCOBOT BUHATOPOIHM a00 IJIsl 3a0€31eUeHHS TOAANIBIIOT0
npocyBanHs B kap’epi. CriagHoro peanbHicTio B CrioBarnpkiin PecryOmini Ta Pecryonini [Tonbima
B OCTaHHI JICCATHJIITTS € HeNprBaOIMBa 3alHATICTE y poOoTi mominii. Illopoky nepskaBu mparHyTh
3pOOHTH MICiO TTOIIIEHCHKOTO OLTBII MPUBAOIMBOIO B 09aX MOJIOJIOTO TIOKOJIIHHS Pi3HIMH (hopMaMu
Ta criocobamu. Cepes Takux KPOKIB aBTOPH MPOTOHYIOTH 3ampoBaauTu B CioBanpkiii Pecmyomimi
3BaHHS KypcaHTa JAepXaBHOi ciyxOu. B ocHOBHOMY, me mnepenbadae BepOyBaHHS TI'pOMaJsTH
CuoBanpkoi PecriyOuniku micnst nocsirueHHst 18 pokiB. Ines nonsirae B ToMy, 11100 «3J7I0BUTH» HOBHX
BUITYCKHHKIB IICJIs 3aKIHYEHHS CePeIHBOT IIKOJIH 1 OIHOYACHO ITO0JIaTH YACOBHH MepioJl IOCATHEHHS
BIKYy MOJKJIMBOTO BCTYITy /IO JIaB «CIIPaBXHIX» MoMinenchknx, — 21 pik. Y meit mepiog KypcaHt
MOXKE TIPOMTH 0a30By MOMILEHWCHKY MIATOTOBKY B HaBYAIBHHMX 3aKiamax. Takuil KpOK JIep)KaBH
MOXKHa TiicunTH 3as18010 JIx. KomeHcpkoro: «MeTa BUXOBaHHS Ta MYZIPOCTI MOJIATAE B TOMY, 11100
JFOAMHA Oauuiia YiTKUH )KUTTEBUI LULSIX, PETEIbHO HIUIa, 1am’sTaja MUHYIE, 3Hajla ChOTOICHHS
Ta mependayana MalOyTHE». 3a KOPOTKHI 4ac KypcaHTChKOI JiepskaBHOI ciiyxOu B ClioBatbKiii
Pecry0umini Bxe SIKICHO MiIroTOBJIEHUH HpodeciiiHmii nepcoHan. ABTOpH CTBEPDKYIOTh, IO TaKUH
npodeciitHo MiAroTOBICHNH KaApOBUil CyOCTpaT CIpHSE MiABUIIEHHIO JJOBIPH JI0 MOJIIII.

CrarTd TakoX NPEICTABIAe 3aBHaHHS momineicekoi podorn B Ilombmii, cTpykTypy
TIOJIIIEHCHKOI OCBITH, BUMOTH JI0 Ii€i Tpodecii Ta omucye mpodiaeMu B KaJpOoBilt CHCTEMI MOMIIII.

Knrouoei cnosa: epexmusnicmo oceimu, noniyeticoka oceima, oceimui innosayii, Crosayvra
Pecnyobnixa, Pecnybnika Ilonvwa, 3axonodascmeo, noniyis, Oe3nexa, NONIYeUCbKa aKademis,
Minicmepcmeo eHympiwnix cnpas
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THE THOUGHT OF JOHN PAUL IT
ABOUT THE TOTALITARIANISM

Abstract. This article is an attempt to answer the question, what is the totalitarianism in the
perspective of teaching John Paul II, what is its genesis and essence; what are consequences for the
man and the society and the reality in which functions, in which has influence; what is its catalyst.
The author tries to explore the issue of totalitarianism urged by the increased of disturbing social
phenomena (ethical, religious, political and identity indifference, nationalism, fundamentalism
and fanaticism; moral, cognitive and legal relativism; denial and limitation of: principles, natural
human laws, and in particular the right to life), which seems to favor the creation of frameworks of
totalitarian ideas and their implementation on the social and (positive) legal ground. It emphasizes
the importance of the imperative, according to which, the anti-totalitarian heritage of John Paul II
should be rediscovered and interpreted again and again.

“The Supreme Good and the moral good meet in truth: the truth of God, the Creator and
Redeemer, and the truth of man, created and redeemed by him. Only upon this truth is it possible to
construct a renewed society and to solve the complex and weighty problems affecting it, above all
the problem of overcoming the various forms of totalitarianism, so as to make way for the authentic
freedom of the person” (August 6 1993, 99).

Keywords: John Paul I, totalitarianism, freedom, human rights, rule (state) of law

Introduction. Totalitarianism is a phenomenon that negatively affects a
person’s personality, his freedom of thought and action. In order to identify ways
to overcome totalitarianism and build a modern free society, it is necessary to study
the history of this phenomenon. This study focuses mainly on the teachings of John
Paul II; teaching about totalitarianism.

The main purpose of the article is to study the essence of totalitarianism
interms of the teachings of John Paul II.

Formulation of the main material. /. The totalitarianism — general issues.
John Paul II indicates, that a source of the totalitarianism is the negation of the
objective truth. This means, if it is assumed mistakenly, that there is no transcendent
truth, by the obedience of which, man acquires his full identity, then there is no
principle that guarantees a fair relationship between people. In such case, the
class, group or national benefits inevitably oppose each other, generating a conflict
situation. The non-recognition of the transcendent truth leads to the triumph of the
force of the authority, while individual actions are focus on the maximum use of
available resources, to impose their own views or to achieve their own advantage,
regardless the rights of other people? (May 1991, 44 and 46, http://w2.vatican.va).
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! John Paul II, Veritatis splendor [Encyclical on some fundamental questions of the Church’s Moral Teaching]
2 John Paul II, Centesimus annus [Encyclical on the hundredth anniversary of Rerum novarum].
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Disregarding the value of the human being, including its transcendental value and
objective moral imperatives, moral imperatives affecting on the proper functioning
of states, leads to the disappearance of the foundation of political coexistence, and
the whole of social life is exposed on the risk and the threat of the degradation
(Veritatis splendor, 101).

In the totalitarian system, as the Pope emphasizes, the principle of the power
take priority over mind. This principle forces the man to surrender to imposed by
force a dominant worldview, and the worldview developed independently, freely,
by the effort of his own mind is eliminated (Centesimus annus, 29). The error of
the totalitarianism is hides in the concept of freedom, autonomous of truth and
detached from obedience to it, “this error consists in an understanding of human
freedom which detaches it from obedience to the truth, and consequently from the
duty to respect the rights of others. The essence of freedom then becomes self-love
carried to the point of contempt for God and neighbour, a self-love which leads to an
unbridled affirmation of self-interest and which refuses to be limited by any demand
of justice” (Ibid. 17). That’s why — in example of the situation in Africa, as John Paul
IT remarks — it is just in totalitarian regimes illegally trampling on the rights and the
human dignity, to extremes the desire for power, chauvinism, nepotism, racism and
religious intolerance are brought. In totalitarianism “peoples crushed and reduced
to silence suffer as innocent and resigned victims all these situations of injustice™
(August 14 1995, 117). This confirms the thesis, that the concept of freedom detached
from objective truth, causes that the human rights lose their rational support, what
creates the danger of “the oppressive totalitarianism of public authority” (March
25 1995, 96). The totalitarianism is therefore a socially and individually destructive
system; so it is rightly noted, that an important feature of the totalitarianism is its
anti-personalism (P. Tarasiewicz, “Jan Pawel II o totalitarizme” [John Paul II on
totalitarianism] 2011, 229).

As a consequence, the above mentioned, totalitarianism assumes the egoistic
practice of the social life, in which the respect for man is measured in a selfish utilitarianism.
The Pope further points out, that “modern totalitarianism is to be found in the denial of
the transcendent dignity of the human person who, as the visible image of the invisible
God, is therefore by his very nature the subject of rights which no one may violate —
no individual, group, class, nation or State. Not even the majority of a social body may
violate these rights, by going against the minority, by isolating, oppressing, or exploiting
it, or by attempting to annihilate it” (Centesimus annus, 44). This statement leads to the
conclusion, that no social group (that is, party, class, political, worldview or economics
party, etc.), has the right to claim, usurp the role of the only guide. This would be related,
as in the case of any totalitarianism, with the deterioration of the real subjectivity of the
whole society as well as individual citizens participating in it. In this type of the system,
despite all assurances and declarations, both a single person and the whole society, the
nation become objectified® (December 30 1987, 15). The seventh commandment —
emphasizes the Pope — forbids any actions or undertakings, that are guided by, among
others, totalitarian motivation, lead to the enslavement of the man, to obscure his dignity,
objectify him, as if he were a commodity (comp. Veritatis splendor, 100).

3 What indicated in the Propositio (45) of Special Assembly for Africa of the Synod of Bishops; quoting by
John Paul II, Ecclesia in Africa [Exhortation, on the Church in Africa and Its Evangelizing Mission Towards
the Year 2000] .

4“Man can indeed be wounded in his inner relationship with truth, in his conscience, in his most personal
belief, in his view of the world, in his religious faith, and in the sphere of what are known as civil liberties.
Decisive for these last is equality of rights without discrimination on grounds of origin, race, sex, nationality,
religion, political convictions and the like. Equality of rights means the exclusion of the various forms of
privilege for some and discrimination against others, whether they are people born in the same country or
people from different backgrounds of history, nationality, race and ideology”. (October 2 1979), John Paul I,
Adress of His Holiness John Paul II to the 34" General Assembly of the United Nations.

5 John Paul II, Sollicitudo rei socialis [Encyclical for the twentieth anniversary of Populolrum Progressio].
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John Paul II teaches, that the practice and the culture of the totalitarianism brings
the negation of the Church, including its teaching, values contained and proclaimed in it.
“The State or the party which claims to be able to lead history towards perfect goodness,
and which sets itself above all values, cannot tolerate the affirmation of an objective
criterion of good and evil beyond the will of those in power, since such a criterion, in given
circumstances, could be used to judge their actions. This explains why totalitarianism
attempts to destroy the Church, or at least to reduce her to submission, making her an
instrument of its own ideological apparatus” (Centesimus annus, 45). It can put up the
thesis, that the totalitarianism fights against the Church also from the practical position, as
history has shown and what the Pope also points out, the Church “has remained faithful
to this duty. Indeed, she intervened in the turbulent period of class struggle after the First
World War in order to defend man from economic exploitation and from the tyranny of
the totalitarian systems” (Ibid., 61); this means, the Church opposed them directly and
became a open opponent of those totalitarian systems. It should be emphasized, that the
Church at the beginning of the ideology “of the class struggle” in XIX century warned
against adaptation its principles in the state and social life. As the example is the message
of the encyclical Quod apostolici muneris, About the sect of communists of December
28, 1878, in which the Church — in the teaching of Leo XIII — opposed: to the destructive
influence of the socialist thoughts (mainly Engels-Marxist, but not only) on the family,
negating the right to own property, denying the natural law, depriving the freedom of
society that is inevitably leading to serfdom® (December 28 1878, 1, 5, 8 and 9).

The totalitarian state aims to absorb of individual persons and the whole of the
objective components of social life, such as: nation, society, families and religious
communities. The Church defending her own freedom, also defends a man (who
should listen more to God than to people), families, social organizations including
nations; because all of them are entitled their own autonomy and sovereignty
(Centesimus annus, 46), which totalitarian system want to take.

2. Ideological fundamentals of the totalitarianism. John Paul Il tried to determine
the historic genesis of the totalitarianism in the connection with its philosophical
thought. He pointed out, that the significant part of the European philosophical thought,
developed in the greater or lesser degree of separation, or even contradictions with
the Christian revelation, which was particularly intensive in XIX century. Some of
the representatives of idealism made attempts to transform the faith and its content
(including even the mystery of Death and Resurrection of Christ) and subordinate,
subject it to the process and structures of beyond-rational dialectics’ (September 14
1998, 46). Moreover, in the philosophical thought, there was also the trend of widely
understood philosophical atheistic humanism, which perceived the faith as an obstacle
to the development of full rationality and alienating factor (Fides et ratio). These
philosophical trends “did not hesitate to present themselves as new religions serving
as a basis for projects which, on the political and social plane, gave rise to totalitarian
systems which have been disastrous for humanity” (Ibid., 46).

Similarly, continues the Pope, in the natural sciences began to prevail the
mentality rejecting the metaphysical and moral vision of the world, and thus rejecting
also its Christian vision and any ethical references, adopting strictly positivistic point
of view. This created the danger of removing the human being and his whole existence
from the centre of scientific considerations. Also nowadays, some scientists, aware of
possibilities offered by technology, become a subject to the market logic and demiurgic
temptations of power over the creation, and in this not only the nature as such, but
also the very human being (Ibid., 46). Sometimes the strictly positivistic scientism
is preached, which rejecting the transcendence of human existence and thus its dual
complementarity, creates the danger of pushing science to a narrow totalitarian thought.

The crisis of the rationalism in the philosophical and natural sciences, as well

Leo XIII, Quod apostolici muneris [Encyclical on Socialism]
7 John Paul II, Fides et ratio [Encyclical on the Relationship Between Faith And Reason]
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as in practical life, has taken the form of nihilism. “In the nihilist interpretation, life
is no more than an occasion for sensations and experiences in which the ephemeral
has pride of place. Nihilism is at the root of the widespread mentality which claims
that a definitive commitment should no longer be made, because everything is
fleeting and provisional” (Ibid., 46). Therefore, nihilism also negates freedom and
truth at their very foundations, enslaves man, aims to totalitarianism.

The above mentioned mental thoughts, lead to rejection of an objective ethical
order, objective and inviolable rights of human, of citizen, who becomes uncertain
of his rights. Such condition must inevitably lead to “the dissolution of society,
opposition by citizens to authority, or a situation of oppression, intimidation,
violence, and terrorism, of which many examples have been provided by the
totalitarianisms of this century”® (March 4 1979, 17).

3. Historio-practical genesis of the totalitarianism. John Paul II reminds,
that the European continent has become the witness of the conformation of widely
understood totalitarian ideologies and nationalisms — which nota bene brought
heavy and long-lasting persecutions of faith’ (June 28 2003, 3, Skultuna, 2012,
p. 20). These ideologies weakened hopes of societies and individuals, escalated
conflicts and civil wars and inter-sate wars. The most tragic consequences were
two world wars of the twentieth century'® (Ecclesia in Europa, 112, Volker R.
Berghahn, 1900-1950, Princeton, 2006, p. 6.). These totalitarian regimes, however,
cannot be strictly politically defined, because within a period of their existence
they had specific features, constituting in many cases the syncretic mix — often
contradictory — political, economic, worldview, etc. thoughts and ideas; however,
they were connected by one element — totalitarianism, although different in their
forms and stages.

8 John Paul IT, Redemptor hominis [Encyclical at the Beginning of His Papal Ministry].

° “Naturally, over the centuries in the West and the East the power of the Church has lain in the witness of
the saints, of those who made Christ’s truth their own truth, who followed the way that is Christ Himself and
who lived the life that flows from Him in the Holy Spirit. And in the Eastern and Western Churches these
saints have never been lacking. The saints of our century have been in large part martyrs. The totalitarian re-
gimes which dominated Europe in the middle of the twentieth century added to their numbers. Concentration
camps, death camps-which produced, among other things, the monstrous Holocaust of the Jews-revealed au-
thentic saints among Catholics and Orthodox, and among Protestants as well. These were true martyrs. It is
enough to recall such figures as Father Maximilian Kolbe and Edith Stein and, even earlier, the martyrs of the
Spanish Civil War. In eastern Europe the army of holy martyrs, especially among the Orthodox, is enormous:
Russians, Ukrainians, Byelorussians, and those from the vast territories beyond the Ural Mountains. There
were also Catholic martyrs in Russia, in Byelorussia, in Lithuania, in the Baltic countries, in the Balkans, in the
Ukraine, in Galicia, Romania, Bulgaria, Albania, and in the countries of the former Yugoslavia. This is the great
multitude of those who, as is said in the Book of Revelation, “follow the Lamb” (cf. Rev 14:4). They have
completed in their death as martyrs the redemptive sufferings of Christ (cf. Col 1:24)”, John Paul II, Cross-
ing the Threshold of Hope (New York, 1994), chapt. The Reaction of the “World”, from http://www.excerptso-
finri.com/printable/crossing_the threshold ofthope-popejpii.pdf. “In this century, as in other periods of history,
consecrated men and women have borne witness to Christ the Lord with the gift of their own lives. Thousands of
them have been forced into the catacombs by the persecution of totalitarian regimes or of violent groups, or have
been harassed while engaged in missionary activity, in action on behalf of the poor, in assisting the sick and the
marginalized; yet they lived and continue to live their consecration in prolonged and heroic suffering, and often
with the shedding of their blood, being perfectly configured to the Crucified Lord”, John Paul II, Vita consecrata
[Exhortation on the Consecrated Life and its Mission in the Church and in the World] (March 25 1996), 86,
http://w2.vatican.va. It would seems, that the evil of concentration camps, gas chambers, the atrocities of certain
police services, and finally the total war and regimes based on violence — that this eevil, which also program-
matically crossed out the presence of the cross — was stronger. However, if we look more deeper at the history of
peoples and nations that have gone through a trial of totalitarian systems and persecutions for faith, then we will
discover there a clear, victorious presence of the cross of Christ; John Paul II, Pamig¢ i1 tozsamos¢. Rozmowy na
przetomie tysigcleci [Memory and Identify: Conversations at the Dawn of a Millennium] (Skultuna, 2012), p. 20,
https://www.rodaknet.com/rp_sw_papies jpll parmiec i tozsamosc.pdf.

1 Ecclesia in Europa, 112. Tt points out on global causes and dependencies connected with the outbreak of world
wars. For example, in relation of first world conflict one advanced the thesis about its colonial genesis: “the
Europeans were sitting on volcano that was being fed by the explosive power of colonialism. It was in the colonies that
the orgy of violence that consumed millions of lives began and that ricocheted back into Europe in 1914”, V.R. Berghahn,
Europe in the Era of Two World Wars. From militarism and genocide to civil society, 1900-1950 (Princeton, 2006), p.6.
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Totalitarianism related to militarism and the aggressive nationalism'’, the
class struggle, internal and ideological conflicts that are the source of these two
terrible wars — which a characteristic feature was the planned and implemented
annihilation of entire nations and social groups — which was denial and
violation of basic human rights. An example is Holocaust “whose terrible fate
has become a symbol of the aberration of which man is capable when he turns
against God. However, it is only when hatred and injustice are sanctioned and
organized by the ideologies based on them, rather than on the truth about man,
that they take possession of entire nations and drive them to act” (Centesimus
annus, 17).

John Paul II indicates, that after World War II, which end was supposed to
restore a freedom and to rebuild the rights of nations, on the territories of more
than half of Europe and in other parts of the globe, another form of totalitarianism
began to spread: communism'! (Ibid., 19. The Church — reminds the Pope — had to
fight the dramatic battle for the survive in the clash with two totalitarian systems:
at first during World War 11, this was the system of the Nazi ideology, and then
through long decades of post-war history, the communist dictatorship together with
her militant atheism; John Paul II, Dar i Tajemnica [Gift and Mystery] (Text in
accordance with a copy: Krakow, 1996, p. 20). This totalitarianism took the form
of Marxism-Leninism. This doctrine claimed, that there are people predestined to
exercise absolute power, whether because of the knowledge of the rules of social
development, a special class position, or “contact with the deeper sources of
the collective consciousness”, what would be supposedly the guarantor of their
infallibility (Centesimus annus, 44). Marxism as so called the scientific socialism
and the communism “which professes to act as the spokesman for the working class
and the worldwide proletariat. Thus the real conflict between labour and capital
was transformed into a systematic class struggle, conducted not only by ideological
means but also and chiefly by political means. (...) The Marxist programme,
based on the philosophy of Marx and Engels, sees in class struggle the only way
to eliminate class injustices in society and to eliminate the classes themselves.
Putting this program into practice presupposes the collectivization of the means
of production so that, through the transfer of these means from private hands to
the collectivity, human labour will be preserved from exploitation. This is the goal
of the struggle carried on by political as well as ideological means. In accordance
with the principle of “the dictatorship of the proletariat”, the groups that as political
parties follow the guidance of Marxist ideology aim by the use of various kinds of
influence, including revolutionary pressure, to win a monopoly of power in each
society, in order to introduce the collectivist system into it by eliminating private
ownership of the means of production. According to the principal ideologists
and leaders of this broad international movement, the purpose of this program of
action is to achieve the social revolution and to introduce socialism and, finally, the
communist system throughout the world”'? (September 14, 1981).

10John Paul IT undertake the critique of the nationalism, keeping however the distance to the internationalism want-
ing to erase the sense of national belonging. He said — referring to the document Instrumentum Laboris — that,
“national differences ought to be maintained and encouraged as the foundation of European solidarity, while on the
other, national identity itself can only be achieved in openness towards other peoples and through solidarity with
them”, “Synod of Bishops — Second Special Assembly for Europe, Instrumentum Laboris, 85 : L’Osservatore Ro-
mano, 6 August 1999, Suppl., 17”; Ecclesia in Europa, 112.

Tbid., 19. The Church — reminds the pope — had to fight the dramatic battle for the survive in the clash with
two totalitarian systems: at first during World War 11, this was the system of the Nazi ideology, and then
through long decades of post-war history, the communist dictatorship together with her militant atheism; John
Paul II, Dar i Tajemnica [Gift and Mystery] (Text in accordance with a copy: Krakow, 1996), p.20

121t is typical for the totalitarian dictatorships of the 20™ century that they try to mobilize the masses with refer-
ence to ideologies of progress with utopian goals and in doing so systematically violate not only civil rights,
but human rights as a whole; Karl G. Ballestrem, “Aporia of Totalitarianism Theory” in Eckard Jesse red.,
Totalitarianism im 20. Jahrhrundert [Totalitarianism in the 20™ centry].

Bonn, 1966, p. 239.
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According to the foregoing, that totalitarianisms of the twentieth century
aimed at achieving of their utopian goals, through the application of widely
understood social engineering. Violating not only civil rights as such, but above
all fundamental human rights'®. Towards the end of these great twentieth century
totalitarianisms, the problem of the proper use of “new” freedom emerged (John
Paul II, Pamiec i tozsamosc. Rozmowy na przelomie tysiacleci, p. 29).

4. The totalitarianism in the era of postmodernity. The reaction of modern
societies to the threat of Marxism-communism — as John Paul Il noted — was, among
others, the system of national security. It aimed to prevent Marxist infiltration of
society by introducing meticulous control, increasing the strength of the state,
which could — similarly like in the case of totalitarian system, with whom it had
the goal to fight — create the effect in the form of taking away the freedom and the
destructing the values of the human being.

Also so called the consumer society, or the society of welfare, was the reaction
to communist degeneration. It “fought” and “fights” with the communism in the
area of the same method: materialism. It had and has the goal to fully satisfy the
material needs of people, than did communism, but however — as in communism
— bypassing the spiritual needs of the human. The Pope assumes, that “in reality,
while on the one hand it is true that this social model shows the failure of Marxism
to contribute to a humane and better society, on the other hand, insofar as it denies
an autonomous existence and value to morality, law, culture and religion, it agrees
with Marxism, in the sense that it totally reduces man to the sphere of economics
and the satisfaction of material needs” (Centesimus annus, 19).

Thereby, after the determined, global defeat of socialism of Marx, a new
danger emerged that threatened similar consequences, like implementing postulates
of communism; that is negating of basic human rights or absorbing by the policy of
religious needs, etc. John Paul I expresses an opinion, that this generates the threat of
allying the democracy with ethical relativism, depriving the society a moral reference
point, consequently also the ability to recognize the truth (Veritatis splendor, 101).
It should be considered a wrong and harmful statement, that agnosticism and the
skeptical relativism are an attitude and philosophy, that corresponds to the forms of
democratic politics and that those who claim to know and follow the truth, are not
trustworthy from a democratic position, because they recognize immutability of the
truth — regardless of the opinions of the majority or dominating politically trends
(Centesimus annus, 46). If, therefore, there is no recognition of any ultimate truth,
regulating and affecting political life — indicates the Pope — then there is the danger of
achieving the goals of power, through objectification, and the instrumentalization of
ideas and convictions. “As history demonstrates, a democracy without values easily
turns into open or thinly disguised totalitarianism™'* (Ibid., 46).

The negation of objective, unchanging truth, leads inevitably to negating
transcendent dignity of the human person. Freedom understood as not as much as
“freedom to”, but as egoistic “freedom from”; from truth, morality, ethics, another

3H. Arendt indicates, that “by lawful government we understand a body politic in which positive laws are needed to
translate and realize the immutable ius naturale or the eternal commandments of God into standards of right and wrong.
Only in these standards, in the body of positive laws of each country, do the ius naturale or the Commandments of God
achieve their political reality. In the body politic of totalitarian government, this place of positive laws is taken by
total terror, which is designed to translate into reality the law of movement of History or Nature”, H. Arendt, “Ideol-
ogy and Terror: A Novel Form of Goverment”, The Review of Politics 3, (1953), p. 310.

14 John Paul II indicates also, that, if on one hand, the West still bears witness of action of evangelical leav-
en, then simultaneously from the second the currents of anti-evangelization are no less powerful. It strikes
into the fundamentals of the human morality, strikes into the family and propagates the moral permissivism,
divorces, free love, abortion, contraception, fight with life at the conception stage, and at the stage of end
of life, manipulation of life. This program is supported by huge financial resources, not only in individual
societies, but also in the world scale; can dispose with powerful centres of influences, economic influences,
through which it tries to impose conditions on countries that are on the path of development. In view of all this,
it is right to ask whether this is also another form of totalitarianism, hidden under the guise of democracy, John
Paul 11, Pamiec i tozsamocs. Rozmowy na przelomie tysiacleci, p. 40.
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man, God. So freedom understood in such way tends to distort social life. Selfishness —
John Paul II remarks — unrestricted promotion of my own self (“I”), at the very
beginning already denies another man, who becomes an enemy against whom one
should defend himself. Such attitude leads to atomization, to the breakdown of society,
where individual goals are realized in separation, or even at the expense of the good
of others. Achieving such a state of (pseudo) freedom, forces to make compromises in
cases, when there should be no question about them; compromises for the achievement
of which one renounces absolute truth, common improving values, which entails
the risk of completely relativizing of the reality. The foundation of society becomes
the subject of a contract that even basic human right are subject to — the right to life
from conception to natural death. John Paul II indicates, “this is what is happening
also at the level of politics and government: the original and inalienable right to life is
questioned or denied on the basis of a parliamentary vote or the will of one part of the
people-even if it is the majority. This is the sinister result of a relativism which reigns
unopposed: the “right” ceases to be such, because it is no longer firmly founded on the
inviolable dignity of the person, but is made subject to the will of the stronger part.
In this way democracy, contradicting its own principles, effectively moves towards
a form of totalitarianism. The State is no longer the “common home” where all can
live together on the basis of principles of fundamental equality, but is transformed into
a tyrant State, which arrogates to itself the right to dispose of the life of the weakest
and most defenceless members, from the unborn child to the elderly, in the name of a
public interest which is really nothing but the interest of one part™'® (Evangelium vitae,
20). It is possible to have wrong impression — says the Pope — that all this is done with
respect of the rule of law, at least in the “democratic” way, is voted on the “right” to
abortion or euthanasia. However, such a rule of law is not a true law, but tragic guise,
while the democratic ideal — which deserves to be called only when it recognizes and
protects the dignity of every person — is betrayed at its foundations. Human dignity
is then wasted, because it is taken away from the most innocent and defenseless,
discriminating them on the level of right to life and its defense. This reality aims directly
to the achievement of the state of disappearance of true human coexistence and the
disintegration of the state-organism. Therefore, it is rightly pointed, that the democracy
the more clearly shows totalitarian attributes, the more clearly disregards the human
dignity (Evangelium vitae, 20). Positive legal recognition and enforcement the “right”
to infanticide, euthanasia, means — says the Pope, — “to attribute to human freedom a
perverse and evil significance: that of an absolute power over others and against others.
This is the death of true freedom™'® (Comp. John Paul II, Evangelium vitae, 20). Then
the connection between freedom and truth is broken. Therefore, one ought to reject
both the vision of totalitarian utopia of freedom derived of truth, as the utopia of the
truth without freedom, with a false, wrong notion of tolerance. “Both utopias portend
errors and horrors for humanity, as the recent history of Europe sadly attests” (Ecclesia
in Europa, 98). The Pope emphasizes the inseparable connection between freedom and
truth: the freedom is itself, is a freedom in such measure, in which is realized by the
truth about the good. Only then she is alone a good. If the freedom ceases to be related
with the truth, and subordinates the truth from herself, creates logical premises, which
have harmful moral consequences. Their sizes are sometimes incalculable. In this case,
the abuse of the freedom causes the reaction, which takes the form of one or another

15 “Therefore, the condemnation of God by man is not based on the truth, but on arro-gance, on an underhanded
conspiracy. Isn’t this the truth about the history of humanity, the truth about our century? In our time the same
condemnation has been repeated in many courts of oppressive totalitarian regimes. And isn’t it also being
repeated in the parliaments of democracies where, for example, laws are regularly passed condemning to
death a person not yet born?”’; John Paul II, Crossing the Threshold of Hope, chapt. Why Does God Tolerate
Suffering?

16<“Where God is denied and people live as though he did not exist, or his commandments are not taken into
account, the dignity of the human person and the inviolability of human life also end up being rejected or
compromised”, ibid., 96.
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totalitarian system (Pamiec i tozsamosc. Rozmowy na przelomie tysiacleci, pp. 36, 37).
John Paul II expresses the view, that extreme egoism, disrespect for human
dignity, and in particular, taking away the right to life, negating religious freedom,
etc., causes, that in democratic systems the ability to make decisions for the common
good is lost. It happens that it is not the criteria of justice and morality that are used
to solve issues, social demands, but the electoral or financial strength of individual
groups who want to pursue their goals. As a consequence, such situation leads to
apathy, discouragement and social disappointment, which implies the disappearance
of political and civil engagement. “As a result, there is a growing inability to situate
particular interests within the framework of a coherent vision of the common good.
The latter is not simply the sum total of particular interests; rather it involves an
assessment and integration of those interests on the basis of a balanced hierarchy of
values; ultimately, it demands a correct understanding of the dignity and the rights
of the person” (“Second Vatican Ecumenical Council, Pastoral Constitution on the
Church in the World of Today Gaudium et Spes, 26”; Centesimus annus, 47).

JohnPaul Il also sees the danger in fundamentalism and fanaticism ofthose who
in the name of their vision of truth and goodness feel to impose on others; regardless
of whether it is in the name of scientific or religious ideology. The realization
of the good and the principle of truth are tied with the freedom, that fanaticism
and the fundamentalism try to take away (Comp. ibid., 46). Despite the fact, that
the characteristic feature of many totalitarianisms is their direct antireligiousness,
however in fundamentalism and fanaticism is this not clearly perceived; they are
associated with the degeneration of religiosity — they are its parareligious caricature.
The anti-religious character of fanaticism and fundamentalism is in fact hidden,
takes on the facade of religiosity, whose theological essence is shaded by non-
religious goals-dogmas; usually politically (Comp. Herman Liibbe, Totalitarismus,
Politische Religion, Anti-Religion, 1995, p. 13).

5. Freedom, truth, human rights, the rule (state) of law, real democracy, the
Church — against the totalitarianism. The Pope emphasizes, that Christian truth
stands in opposition to the institution of ideology as such, and even more so to an
ideology trying to clothe the social-political reality in schemas, taking away freedom
from society and every individual human being; so it can expressed a view, that it
therefore opposes totalitarianism directly. The method by which the Church is guided,
is “furthermore, in constantly reaffirming the transcendent dignity of the person, the
Church’s method is always that of respect for freedom” (Centesimus annus, 46).
The Pope assumes, that on this dignity, as well as based on the correct concept of
the human person and the rule (state) of law, real democracy should also be based,
unfavorable to the formation of narrow management groups, holding political power,
realizing their particular goals or ideological purposes. This democracy as well as
peace — supported on the foundation of respect for life — are those values which
are the most precious and necessary for society (Comp. Evangelium vitae, 101 and
Centesimus annus, 46). The interest and concern for human rights should be the
foundation of the democratic system. In the centre of these rights is the right to life
from conception to natural death; “the right to life, an integral part of which is the
right of the child to develop in the mother’s womb from the moment of conception;
the right to live in a united family and in a moral environment conducive to the
growth of the child’s personality; the right to develop one’s intelligence and freedom
in seeking and knowing the truth; the right to share in the work which makes wise use
of the earth’s material resources, and to derive from that work the means to support
oneself and one’s dependents; and the right freely to establish a family, to have and
to rear children through the responsible exercise of one’s sexuality. In a certain sense,
the source and synthesis of these rights is religious freedom, understood as the right
to live in the truth of one’s faith and in conformity with one’s transcendent dignity as
a person” (Centesimus annus, 47). The principle of human rights is also deeply and
inseparably related to the essence of the social justice and constitutes its political-
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social-state measure; while the objective ethical order immanently associated with
certain objective, inviolable and undeniable human rights, can be an only basis
for building and realizing the common good by the authority in the state (Comp.
Redemptor hominis, 17).

The Pope emphasizes the anti-totalitarian significance of transparency, justice,
morality, human and civil freedom and idea of the state of law in action: “In the political
sphere, it must be noted that truthfulness in the relations between those governing and
those governed, openness in public administration, impartiality in the service of the
body politic, respect for the rights of political adversaries, safeguarding the rights of the
accused against summary trials and convictions, the just and honest use of public funds,
the rejection of equivocal or illicit means in order to gain, preserve or increase power
at any cost — all these are principles which are primarily rooted in, and in fact derive
their singular urgency from, the transcendent value of the person and the objective moral
demands of the functioning of States” (Veritatis splendor, 101). The morality based on
truth and open to freedom, has great significance in terms of service, development and
growth in the good, both individuals and entire societies (Ibid., 101). In the situation
of the emptiness in the field of values, when in the moral sphere reigns the chaos and
the confusion — the freedom dies, the free man becomes a slave — the slave of instincts,
passions or pseudo-values'’ (John Paul II, Homilia w czasie Mszy Sw. odprawionej
na zakonczenie Miedzynarodowego Kongresu Eucharystyczego 1997). John Paul II
indicates that “the inseparable connection between truth and freedom — which expresses
the essential bond between God’s wisdom and will — is extremely significant for the life
of persons in the socio-economic and socio-political sphere (Veritatis splendor, 99).

This means, that the man should — in a different way than in the totalitarianism
— build his worldview independently, using his freedom correctly — with the effort
of his own mind, own intellect; guided by the right of conscience, connected with
the truth: natural or revealed. The recognition of these rights — argues the Pope —
“represents the primary foundation of every authentically free political order”
(Centesimus annus, 29). This rule should be confirmed also because: “the old forms
of totalitarianism and authoritarianism are not yet completely vanquished; indeed
there is a risk that they will regain their strength. This demands renewed efforts of
cooperation and solidarity between all countries; (...) in the developed countries there
is sometimes an excessive promotion of purely utilitarian values, with an appeal to
the appetites and inclinations towards immediate gratification, making it difficult to
recognize and respect the hierarchy of the true values of human existence; (...) in
some countries new forms of religious fundamentalism are emerging which covertly,
or even openly, deny to citizens of faiths other than that of the majority the full
exercise of their civil and religious rights” (Ibid., 29).

The Pope expresses apprehension of the threat of totalitarianism and defines
the features of the political order based on freedom. He cites an example of one
of his predecessors — Leo XIII — who presented the structure of society based on
balance and on tripartite division of powers; it means the division into: legislative,
executive and judicial authority. “Such an ordering reflects a realistic vision of
man’s social nature, which calls for legislation capable of protecting the freedom
of all. To that end, it is preferable that each power be balanced by other powers and
by other spheres of responsibility which keep it within proper bounds. This is the
principle of the “rule of law”, in which the law is sovereign, and not the arbitrary
will of individuals” (Centesimus annus 44), what should be also a buffer for the
development of totalitarian structures.

The rule (state) of law, a legal state — the Pope emphasizes — should also
support families, who are the first and basic social unit. The family has the right to

17 The Pope underlines, that the social science of the Church, thanks to the set of principles which proposes,
“helps lay solid foundations for a humane coexistence in justice, peace, freedom and solidarity”, Ecclesia in
Europa, 98.
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demand from everyone, including the state, the respect of its rights, as they protect
it, they also protect the whole society. “The famility is the basic cell of society. It is
the cradle of life and love, the place in which the individual “is born” and “grows”.
Therefore a primary concern is reserved for this community, especially, in those
times when human egoism, the anti-birth campaign, totalitarian politics, situations
of poverty, material, cultural and moral misery, threaten to make these very springs
of life dry up. Furthermore, ideologies and various systems, together with forms
of uninterest and indifference, dare to take over the role in education proper to
the family”. John Paul II, Christifideles laici [Exhortation on the Vocation and the
Mission of the Lay Faithful in the Church and in the World] (p. 40). In this context
the Pope also emphasizes the fundamental and basic right of parents to decide on
the education of their children; Catholics parents should have a choice, in terms of
education, in accordance with their religious beliefs; and the state has obligation to
provide education, respect and defend freedom of education for all. The monopoly
of the state in this area should be denounced and stigmatized, because it belongs
to forms of totalitarianism that violate the fundamental rights that the state should
defend, particularly the rights of parents to the religious education of theirs own
children (Vide, John Paul II, Ecclesia in America], 71, http://w2.vatican.va).

Conclusions. Based on the thought of John Paul II — that the man being in the
dark centre of totalitarianism is deprived of rights, dignity, subjectivity, freedom,
truth in material as well as in transcendental dimension. One of the main victim of
totalitarianism is man. The subjectivity of the man dies on the altar of antihuman
idea, realized in a totalitarian regime.
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Anam Bpyoeas

JAYMKA IBAHA IMABJIA 11 ITPO TOTAJIITAPU3M

AHoTanis. ABTop cripoOyBaB BIANOBICTH HA MUTAHHS, 1110 TAKE TOTAIITAPU3M 3 TOUKHU 30py
BueHHA IBaHa [laBna I, B 4oMy mossirae Horo reHe3nc Ta CyTHICTB; SIKi HACHIIKK JUTS JIIONUHH 1
CYCIIUTBCTBA € PEabHICTh, B SIKill BiH (DYHKIIIOHY€E Ta Ha SKy BIUIMBAE; IO € KaTalli3aTopoM Horo
PO3BHUTKY. ABTOpP HAMAaraeThCs JAOCTIIUTH MPOOJIEMY TOTATITapU3MY, BUKINKAHOTO MOCHICHHSIM
TPUBOXXHUX COLIQIBHUX SIBUIL (€TWYHA, pEJiriiiHa, MONITHYHA Ta IJCHTHYHICTH OaiyxocTi,
HalioHami3M, QyHAaMeHTali3M 1 (haHaTH3M; MOpaJIbHUH, KOTHITUBHUI Ta MPAaBOBUH PEISTUBI3M;
3anepeyeHHs Ta 00MEKEHHsI: IIPUHIIMITIB, JIFOICHKUX 3aKOHIB, 30KpeMa IpaBa Ha )KUTT$), 110 CIIPHSIE
CTBOPEHHIO KapKaciB TOTANITApHUX iJiel Ta IX peasizamii Ha coliaiabHii Ta (MO3UTHBHII) PaBOBIiH
OCHOBi. BiH miIKpecitoe BaKJIHMBICTH IMIEPATHBY, 3TiHO 3 SKAM aHTUTOTANITApHY CIAAIIINHY
IBana I[asma II ciig BiZKpUBaTH 1 iHTEPIPETYBATH 3HOBY 1 3HOBY.
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HaiiBume Omaro 1 mopanbHe Onaro 3ycrpivaroThest B icTHi: ictui bora Tsopus i
Binkymwurens i mpaBai JTIOIWHA CTBOPEHOI 1 BIAKyIUIeHOT 3po0neHwmii fioro (bora); Timpku Ha it
iCTHHI MO)kHA OyIyBaTH OHOBJICHE CYCIIUIBCTBO 1 BHUPIIIUTH IyXKe CKIaTHI W BaXKKi IPOOIEMH,
[0 CTOCYIOThCA HOTO0, @ HAalOIIbIIe I TOAOMAHHS Pi3HUX (OpM TOTATITApH3MY, 100 BIAKPUTH
HIISX IS CIIPaBKHBOT CBOOOIH JIFOICHKHUI - 1110 MOKHA BKa3aTH Ha OCHOBI BucHHs IBana [lapna II.
Otxe, MOKMHA, siKa NepedyBae B TEMHOMY IIEHTPI TOTalliTapu3My, T030aBIIsIIOYH IIPaB, I'iHOCTI,
Cy0’€KTUBHOCTI, CBOOO/N, ICTUHHM SIK y MarepiajbHOMY, TaK i B TPAHCICHACHTAJILHOMY BHUMIpi.
OnHi€10 3 TOJIOBHUX JKEPTB TOTAIITAPU3MY € JIFOJHMHA.
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THE 21st-CENTURY GENOCIDE AGAINST
THE YAZIDIS

Abstract. The study analyzes religious and cultural violence, focusing on the Genocide against
Yazidis within the broader Kurdish socio-political framework. The ISIL genocidal intent against
Yazidis includes forced relocation and practice attitudes that apply to elitism and sexual violence.
It is part of the destruction of the group in terms of destruction of the spirit, will live and life itself
(members) of the group. However, it should be noted that such views do not mean the legal argument
for recognizing cultural genocide but an attempt to clarify the meaning of physical and biological
destruction. Violence committed «in the name of religion» belongs to the dark side of religion. Violence
(mostly) does not arise from the moral teachings of religions but from a perverted understanding of
religion. The killing of members of a religious group is a form of physical genocide, and the threat
of murder to ban religion was a way to commit cultural, that is, religious genocide. Sexual violence
is different from all other weapons. The global community needs to be united to protect women and
children during the war. Religion is used as an excuse for violence when the struggle is to defend the
essential identity, when it is inconceivable to lose the struggle and when the struggle cannot be won.
Religious support for violence causes the terrorist policy to become uncompromising. Paradoxically,
just as terrorism produces fear of violence, so does the fear of terrorism produce violence.

Keywords: Religious violence, Cultural violence, Genocide, Yazidis, ISIL, Terrorism,
Religion, Kurds

Introduction. The 20th century had countless versions, the most significant
of which was the secular phase of Arab nationalism, influenced by the realpolitik
constellation in which the USSR played one of the critical roles. Arab nationalism,
once constituted as the leading ideological force in the Middle East, disappeared
in practice but left behind a powerful political legacy of autocratic regimes. The
idea of Arab unification ceased to function as a dominant feature of individual and
collective action.

Analysis of recent research and publications. Much has been said about
cultural genocide since 1948, how by theorists of international (criminal) law
and other experts. For the most part, this discourse refers to any armed conflicts,
such as the conflicts in the Balkans or more or less permanent incidents in Tibet.
Moreover, any that happened before has only been updated; the cases of East Timor
or Cambodia. Indeed, today we cannot talk about «a specific genocide» without
mentioning, or at least not implying, the destruction of the group’s cultural and
eligious identity, in addition to or independent of, biological destruction, which
recognized by many relevant subjects and experts in international law. However,
cultural genocide is not a crime in international criminal law, despite the efforts
made in that direction in drafting the Convention on the Prevention and Punishment
of the Crimes of Genocide of 1948, particularly those of Rafael Lemkin, to actions
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directed against cultural identity or survival groups are included in criminal acts of
execution. However, it seems that more and more proposals in theory and indications
of proposals in (international) case law that the incrimination of cultural genocide
(again) seriously. Lemkin’s definition of genocide encompasses a broader range of
actions than what was later predicted in the Convention: «(...) Genocide does not
necessarily mean the destruction of the people in one fell swoop, except in the mass
killings of all members of the people. It is more of a coordinated plan that includes
various actions to destroy the essential foundations of the group of people’s lives,
which means denying the people themselves. The goals of such a plan would be
the disintegration of political and social institutions, culture, language, national
feelings, and religion.

Moreover, the genocide is: «Prohibition or destruction of cultural institutions
and cultural activities; on the way to respond the way to in the humanities with
vocational education, in order to ban humanistic thinking, which is for the gathering
dangerous because it promotes national consciousness». (Schabas, 2000: 27) The
term «destroy» in the definition of genocide does not only include the physical
extermination of members of a group. However, it is directed towards a group as a
«separate and distinct entity», which «consists of individuals and history, tradition,
ties between its members, ties to the territory.

After the overthrow of Saddam, power was handed over to the interim
government established until the 2005 Iraqi parliamentary elections, after which
Shiite politician Nuri al-Maliki became prime minister the following year Talabani
was appointed president. Massoud Barzani in 2005 by KRG (Kurdistan Regional
Government) elected president of the same (Gunter, 2018). The new Constitution
0f 2005 Iraq is defined as a federal and sovereign state, and the legitimacy over the
autonomous region of Kurdistan as a federal unit is recognized. The constitution
allows for the existence of its army, which legitimizes the status of the peshmerga,
and prohibits the [raqi army from entering the territories under the rule of the KRG
(Kasapovic, 2016). The so-called disputed areas of the ethnically mixed population
are Nineveh and Kirkuk and parts of Dijale and Salah ad-Din provinces. They
provide for a referendum on their annexation of the Kurdistan Autonomous Region
within two years of its adoption, which has never been achieved, and the areas
themselves have remained a scene of constant tension and balance of power.

Most Iraqis are Shiites, while Sunnis are a minority, and the issue of ethnicity
is complex. In Iraq, along with Arabs (Shiites and Sunnis) and a significant
Kurdish minority, there were Jews, Assyrians, Yazidis, Turkmen, and others. The
Iraqis themselves are proud of their roots in ancient Mesopotamian civilizations,
but as Arabic became the lingua franca of the area after the Islamic conquests in
the mid-7th century, so did Arabism, which over time outgrew the most robust
ethnic identity. After Iraq in 1932. gained independence and became a kingdom
(the Kingdom of Iraq was ruled by a branch of the Hashemite dynasty in 1932—
1958), part of its population considered Iraq to have a «special national identity»,
while others considered Iraqi identity «inherently related to those of other Arab
peoples». (Holden 2012 p 93) Today, Arabs, with about 75%, make up the majority
of the population in Iraq. Given the religious diversity, the Kurdistan region can
rightly be called the «India of the Muslim world» (Maisel, 2018). Although the
Kurds are predominantly Sunni Muslims by faith, they are Shiite, Alevi, Christian,
Zoroastrian, and Yazidi.

Little is written about violence, although it is very present in social relations.
Thus, religious and religious communities encounter various types of violence,
either external (from society) or internal (from the religious communities
themselves). The Yazidis, who number less than a million and live in Iraq, were
victims of genocide perpetrated against them by the Islamic State in its barbaric
attempt to eradicate the non-Islamic religion in the territory it occupied in 2014.
with significant sexual violence to Yazidis women. In Bosnia and Herzegovina,
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Muslim women gave birth to the children of their rapists. In Rwanda, Tutsis are
infected with HIV. Hundreds of thousands of people fled Myanmar to a neighboring
country after rumors spread about what the soldiers wanted to do with the women
and girls of the Rohingya people. The list of humiliations continues with the
Yazidis women. Yazidis are a sub-ethnic Kurd who mostly live in northeastern
Iraq. Some consider it a separate Indo-European people. They speak the subdialect
of the Kurdish language. Yazidis are an ethnic-religious community whose beliefs
combine elements of several ancient religions of the Middle East. Historically, the
Muslim majority persecuted the Yazidis because they professed Yazidism, which
emerged based on Zoroastrianism, the monotheistic religion of Sassanid Persia. In
the 7th century, the Yazidis rejected Islam. The Yazidis tried to Arabize and convert
to Islam during the rule of Iraqi President Saddam Hussein.

The image of God, significantly more than any other aspect of religiosity,
affects the understanding of religious messages, ways of salvation, and lifestyle
formation (Kuburi, 2007, p. 43). If this image is distorted, there is a misinterpretation
of religion, which ultimately leads to extremism. Once the use of violence for
religious purposes is legalized and accepted by the social community, then religious
violence conditions arise. The destructiveness of this phenomenon is, unfortunately,
ubiquitous and frightening through the process of globalization. Today, attention is
primarily focused on Islam, which does not know that tomorrow members of some
other extremist groups will not resort to the same means. Cultural violence «in the
name of religion» is not uncommon. The temples of another, their symbols, written
sources («holy books»), and the like are desecrated and destroyed.

The purpose of our article is to analyze religious and cultural violence
during the Genocide against the Yazidis in the broader Kurdish socio-political
context.

Formulation of the main material.

1. Religious and cultural violence

In many war conflicts, violence and crime were committed against members
of other religious groups simply because they were «others» because they did
not belong to «us» and «our» religious tradition (Rwanda, Tajikistan). We had
religiously motivated violence in Croatia, Bosnia and Herzegovina, and Kosovo in
the 1990s. In the second half of the 20th century, we find such motivated violence
in the Palestinian-Israeli conflict (although the real reasons for this conflict are
different). Intra-state wars, waged in a religious society, prove to be the bloodiest
wars. We are aware that religion can inspire believers to peace and tolerance and
terrorism and other forms of violence. Without going into the issue of its definition,
we can understand terrorism as an act of violence against the symbols of power
and the state to point out both the enemy’s weakness and mobilize a potential
constituency. Fundamentalist terrorism uses these acts of violence as part of a
cosmic war. It should be noted that the goal of terrorism is not to endanger the
sovereignty of the state but symbols of its power.

Religion is a sensitive issue in states that are establishing and maintaining a
secular territorial nation-state, as opposed to the process of solid mass religiosity
and the vital lobbies of religious elites struggling to decide the role of religion in
politics. The aspiration to build a nation-state has increased criticism of established
religious authorities. They oppose the use of religion to achieve secular goals, using
various means from reform to revolution. When neither revolution nor reform seems
possible, terrorism is the last resort. Can binding rules for political action in the
modern world be drawn based on «holy scriptures» or written religious authorities?
It seems to be — no. Although the «scriptures» contain religious messages and
teachings, one can glimpse the attitude towards what we call politics.

In the seventies of the last century, Donald Smith pointed out that religion
is a mass phenomenon in traditional societies, and politics is not. In transitional
societies, religion can, as a mass phenomenon, Smith argued, serve as a means by
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which the masses become politicized. Followers of religions, especially militant
religious movements, are associated with several political phenomena: irredentism
— an attempt to annex a territory once owned by a neighbor; to unite with it often
because of the same religious affiliation of the population; secession — an attempt
to separate the population belonging to the same religion from the internationally
recognized state; migration — the migration of the population from the environment
in which they form a religious minority to the state in which its majority lives is
encouraged; diaspora — when due to coercion, or some other reason, goes to other
countries, but maintains relations with compatriots and the religious community in
the home country; international terrorism — support for the religious community in
the world. In that case, they are exclusive, militant, intolerant of others, especially
those who do not believe. There are such groups from Christian, Islamic, Hindu,
and Shinto to sects and new religious movements.

«What bloodthirsty terrorism has so far caused the West is truly minor
compared to the long history of massacre and oppression of the West itself»
(Eagleton 2010 p. 67). Let us recall Dresden, Hiroshima, and Nagasaki. From the
moment European powers and US became involved in changes to the political
systems of Iraq, Libya, and Syria, one could expect extremism to ’flourish.” The
fact i1s that «the US has killed incomprehensibly many more innocent civilians
in the past fifty years than have been killed in the New York tragedy». (Eagleton
2011 p. 169) The theologian Tomislav Ivanci¢ states that «Islamic terrorism is a
kind of punishment for Europe because it is becoming more and more atheisticy,
which is a precedent for cynicism. Fundamentalists emphasize the sharp difference
between politics and religion, which contributes to the dogmatic interpretation of
the scriptures and the deepening of the Manichean visions of the world, the belief in
a cosmic conspiracy against the proponents of «true faith». Such an attitude makes
it possible to create the idea of a «holy war» that must be waged against the forces
of evil. When differences in attitudes are perceived as fundamental and mutually
exclusive, conflict can be interpreted as cosmic. It is a war between order and
chaos, good and evil, truth and lies. In such a war, the use of violence is justified.

If we accept the thesis of ’Islamic terrorism as the unifying determinant
of one bestial violence, then it would produce the view, for example, that not
all Muslims are terrorists, but that all terrorists are Muslims. It, of course, is
not true. Terrorism itself longs for a type of society in which violence, fear,
unrest, sadness, and chaos will prevail, which is contrary to the very essence
of the Qur’an and Islam. There are many examples in the distant and recent
past. The general cultural development, scientific achievements, education of
the population help a little. Exactly the opposite. In societies where science
and technology and the population’s education have advanced, funds are being
created for the bloodiest destruction. Isn’t it an instructive example that «the
most literate people in the world created concentration camps for mass torture
and burning of Jews», writes the Argentine writer Ernesto Sabato in the novel
About Heroes and Graves (2012, p. 281)? The change in the purpose of churches
(as they did in Russia immediately after the October Revolution) or mosques
(as the Enver Hoxha did in the middle of the last century in Albania) has shown
that he can be cruel religious and religious institutions in civil wars. Such war
conflicts show the darkest side of human nature and leave behind «monuments
of human suffering and tombs of human dignity. Gerd Bauman believes that
one of the elements that violate multiculturalism as a way of promoting peace
and coexistence is the interpretation of cultural and ethnic conflicts as religious»
(Knezevic, 2012, p. 108). Hovanesian by cultural genocide of Armenians means
expulsion of Armenian intellectuals, destruction of archives, manuscripts, works
of art, renaming of historically significant places, destruction of churches, the
prohibition of raising other nations and practicing their religions and cultures,
closing Armenian schools and other similar activities. (Hovanissian, 1999).
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Contextual theology raises an essential anthropological question: «Where
was man.. ., and where did God disappear in such a man?» (Knezevic, 2012, p. 97).
Peaceful believers and extremists also think about religion differently. Religious
extremists believe that faith is an end in itself; that is, they are not fighting to destroy
evil on Earth but to usher in an era in which their faith will dominate. Some may be
a theocracy, while others believe that an apocalypse will ensue that will culminate
in the world’s spiritual transformation. Since religion is the ultimate goal, human
sacrifice is allowed to establish and strengthen religion’s social stronghold. For
peaceful believers, religion is a means to an end, primarily consecration, truth, or
spiritual fulfillment. Religious principles and customs are a method designed to
lead individuals to their destination. Teaching is only a signpost to be followed, but
not the very goal to be reached. Thus, for peaceful believers, the goal is spiritual
enlightenment and truth, not only for individuals but also for society. They must not
be confused with religious extremists who seek to establish a religious government
or culture. Their teaching should be interpreted as a desire to integrate religion-
inspired principles of justice and respect for all people into society as a whole.

Although the nature of religious extremism is fundamentally different from
acts of political violence, no systems or data have yet been obtained on whether
and how differently organized state administrations influence the tactical choices of
religious activists. It can be assumed that critical historical events and shifts in the
economy have influenced religious violence globally. Similar data are needed on
how changes in the environment affect the creation of religiously oriented peaceful
movements. Social organization within religious groups deserves attention on
whether the hierarchy of religious groups encourages moral dualism and dogmatic
views of truth, or more than is the case with decentralized groups that define
and implement doctrine at the local level? If we link religion and violence, we
must not neglect the link between religions and nonviolence. It is difficult to find
a written religious source that does not contain provisions on the prohibition of
killing, taking another’s (even one’s own) life («Thou shalt not kill!» — the Bible;
Qur’an 6, 152; in the Indian religions ahimsa). Why this has not worked that way
throughout the history of religions is for some other analysis. Of course, there are
also differences in the interpretation of nonviolence provisions in different religious
traditions. However, religious values about nonviolence have led to the emergence
of several pacifist movements. Let us not forget that the basis of Buddhist and
Jain ethical teaching (and other religions originated on the Indian subcontinent) is
ahimsa — nonviolence against all living things (man, animal). The Jewish (Shalom)
and Muslim (Alekumus-Selam) greetings contain the word «peace». The golden
rule, which we find from Confucius, Jesus to Kant, is: Do not do to others what
you 'do not want them to do to you. If members of all religions (and not only them)
adhered to this rule, there would be no form of violence in society.

To not come to the wrong conclusion that fundamentalist groups occur only
in non-Western societies, we can show the example of the USA. Namely, during the
crisis of 1920, Christian groups appeared that wanted to return to the foundations of
the faith. They focused on reading the Bible literally, and the focus of the struggle is no
longer against social injustice as at the beginning of the birth of American democracy,
but a historical-critical method of reading the Bible. A similar phenomenon occurred
in the Catholic Church with the First Vatican Council in 1870 and the dogma of the
pope’s infallibility, which was a reaction to the modern world.

«What is amazing about terrorists is that no one sees them, only their
results». (Zink, 2012). As soon as a terrorist act occurs in the West by migrants,
fans of Huntington’s thesis on civilizations’ clash (Christian and Islamic) appear.
Moreover, they do not see that even greater tragedies and conflicts occur not
between, but within these civilizations (Shiites and Sunnis in the Arab world,
conflicts between Catholics and Protestants in Ireland; Catholics and Orthodox in
the former Yugoslavia in the 1990s).
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2. Genocide against the Yazidis

Most Kurds in Turkey, Syria, Iraq, and Iran belong to Sunni Islam which
they took over from the Arabs in the 7th century. Thus, in addition to the already
mentioned tribal ones, religious leaders — sheiks — are also of great importance.
The rest of the confessional "mosaic» comprises Shiite, Alevis, Yazidis, Christians,
Jews, Muslims (Gunter, 2018). The Kurds have retained some pre-Islamic religious
traditions such as ancestral cults and animistic beliefs associated with natural
elements such as fire, stones, water. They are building stone hills representing a
kind of altar dedicated to ancestors (Ferrera, 2003). The most important holiday
that unites all Kurds is Novruz — the Iranian New Year celebrated on March 21
by all Iranian peoples and all peoples closely associated with Iranian culture. It
is a Zoroastrian tradition that has been preserved in areas where Zoroastrianism
was practiced before the Islamic conquests (Bruinessen, 2000). The year 2011
was marked by violent demonstrations in Sulejmanija caused by the poor situation
in the autonomous region, which pointed to the inadequate rule of the KRG and
accusations of corruption, nepotism, and pervasive poverty. Intellectuals and
journalists warned of violations of the right to freedom of speech and freedom
of the press. The protests emphasized that the Barzani and Talabani families had
turned Kurdistan into «personal property».

Syrian Kurds have also found themselves the target of ISIL jihadists because
of their secular orientation and women’s emancipation. Under the leadership of
the Party of Democratic Unity (PYD), which also follows Ocallan’s teachings, and
the protection of its armed wing, the People’s Defense Units (YPG), Syrian Kurds
established autonomy in Rojava, the majority northeastern province of Syria. a
civil war between the regime of Bashar al-Assad and the rebels. Of course, the
Kurds were also victims of violent repression in Syria before the war.

The Yazidis are a religious sect spread mainly in Kurdistan (its headquarters
are in the vicinity of Mosul, which fell into the Islamic State’s hands), in Iraq, Syria,
Armenia, Iran, and the Caucasus. Yazidis are often described as mysterious people
who cannot reveal their religion to outsiders; they keep their true beliefs hidden
from strangers. The sect’s doctrine consists of Zoroastrian, Manichaean, Jewish,
Nestorian, Christian, Islamic, and other elements. The supreme religious leader is
the sheik. It originates, according to tradition, from the Caliph Yazid ibn Muawiya
(p. 645-683) of the Umayyad dynasty. The main symbol of birds’ beliefis the peacock,
the fallen angel Melek-Taus (Malak Ta’ts), who in Yazidis is not a symbol of evil
but is good by nature. The just mentioned Melek-Taus, whom Muslims call Satan, is
the problem for which they were persecuted throughout the past, especially during
the Ottoman Empire. Yazidis do not believe in hell or heaven, but the transgressor of
divine laws purifies the soul by metempsychosis (migration of the soul). According
to the Croatian Encyclopedia, Metempsychosis is philosophical-religious teaching
according to which the same soul can revive several bodies in succession until it is
freed from its material form; transmigration. In a narrower sense, the soul’s passage
through mental stages, where reincarnation is not always necessary. Their greatest
saint is Sheikh Adi (CAdt ibn Musafir), a 12th-century Muslim mystic who became
a deity through metempsychosis. The main shrine is in Sheikh Khan (Salkhan)
where the faithful makes a pilgrimage every year to the tomb of Sheikh Adi.” There
are about 700,000 of them, and in addition to Iraq, they also live in Syria, Turkey,
Georgia, Armenia, and Germany. They speak the Kurdish dialect. They are divided
into three castes, and women are exclusive to each other. (Srzic, 2014)

The Yazidis themselves call their religion sharkfin. They believe in one God,
the world’s creator, and the supreme angel (deity), Malak Taus (in the form of a
peacock). They call their God Shihadi. They believe in the reincarnation of the
soul. There are many examples of violence in the name of religion. For the sake of
illustration, we will mention only some from the distant and recent past. Let us say
bonfires across former Europe «Islamists are upgrading today by removing their
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heads in front of the cameras». (Simonitit, 2014, p. 43) Believers were crucified
because of their religious affiliation.

The Yazidis are, namely, a minority of Kurdish origin, persecuted by the self-
proclaimed Islamic State as heretics. In Iraq, which is considered a «post-Islamic
state», the consequences of the torture suffered by Islamic State paramilitaries
by children and adults from 2014 to 2017 are still being felt. Islamic State
paramilitaries tortured and killed the Yazidi community in northern Iraq during that
period. ISIL exterminated the Yazidis in a mass killings campaign when members
of that group from Syria and Iraq attacked the Iraqi region of Sinjar in August 2014.
Members of the Islamic State of Iraq and the Levant are committing genocide
against thousands of members of the Yazidi religious minority, who were brought
to Syria from Iraq. The genocide continued with sexual slavery, forced labor,
torture, and forced conversion to Islam. Some Yazidi families managed to ransom
their captured members from ISIL terrorists for $ 10,000 to $ 40,000. (UN, 2016)
During the offensive, Amnesty International, in a report entitled «The Legitimacy
of Terror: The Situation of Yazidi Children Survivors of ISIL», informed the world
in detail about children who were victims of horrific crimes and now have to face
the consequences of that terror. A 56-page Amnesty International report writes
about boys who were forcibly enlisted and girls who were sold as slaves, sexually
exploited, and forced to marry Islamic State soldiers. Most of these children are
now struggling with various illnesses, physical disabilities, or psychological
consequences, such as post-traumatic stress disorder, anxiety, depresswn and girls,
the inability to conceive.

Changes in political discourse created a new competitor among Kurdish
political parties — the Gorran party, which ran in the 2013 parliamentary elections.
«squeezed out» PUK from another place (Gunter, 2018). Political turmoil and panic
among Iraqi Kurds have been exacerbated by ISIL jihadists who occupy Mosul
the following year and attack Sinjar, committing crimes against Kurdish Yazidis.
While the Iraqi military was preoccupied with Mosul’s military action, KRG’s
military forces managed to occupy Kirkuk and some other disputed areas. As the
ISIL fighters then came within reach of Erbil, the remaining US air force helped the
peshmerga prevent further jihadist advance. ISIL’s progress in the disputed areas
has been facilitated by Iraqi and Kurdish troops’ disparate performance. In 2015,
KRG faced significant political instability, the economic crisis 40, and the influx
of refugees from areas that ended up under IS control (Gunter, 2018). About the
victims, the Yazidis (an ethnic-confessional group of Kurds, with about 1.5 million
members, mostly living in Iraq and Turkey, partly in Syria, Iran, Georgia, and
Armenia, confessional Zoroastrians with a touch of Christianity, Judaism, and Islam)
after six years few speak, although the UN Security Council, by Resolution 2370,
labeled the crime against them as the first genocide in the 21st century. The faith
of the Yazidis is based on oral tradition. There are also two sacred books depicting
dogma, canon, cosmogony, and rituals: Kitéba Cilwe (Book of Revelation) and
Mishefa Res (Black Book). The language of literacy is Kurmanji (North Kurdish),
and there are also works written in Arabic. The founder of religious teaching is
Sheikh Adi ibn Musafir (pp. 1072-1162).

The campaign to erasing their identity corresponds to the definition
of genocide, as stated in the 1948 UN convention. Under the UN Convention,
genocide is defined as the intent to destroy, in whole or in part, a national, ethnic,
racial, or religious group. The Convention states that this can be done by killing
members of the group, causing severe physical or mental injury, and deliberately
creating such conditions that the community is physically destroyed by preventing
children’s birth or forcibly transferring children to another community. In her book
Sinjar, Susan Shand (2018) reminds us of this world-forgotten tragedy, the horrific
crimes committed by jihadists, when they began to systematically massacre large
groups of Yazidis with the clear intention of exterminating them. The deep internal
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political crisis and the disintegration of Iraq were some of the main causes of ISIL’s
wartime successes. Consequently, the genocide of the Yazidis, who were treated by
both the Iraqi regime and the jihadists as a «foreign» body, excited when the world
was flooded with horrific images of their mass liquidations.

The combined forces of the Syrian and Iraqi Kurds, and an allied coalition
led by the US, which tirelessly bombed Islamists’ positions, inflicted the heaviest
defeat on the caliphate in the city of Kobani on the Syrian-Turkish border. It is
genuinely astonishing to ignore the crucial role of the Kurdish people in the current
conflict. Even the British Parliament Parliament released a report on the situation
in Iraq in January this year, in which, prompted by fierce Kurdish resistance and
protection from exiled Yazidis and Christians, it made it clear that it would not insist
on Iraqi unity after the end of the conflict and defeat. Ready to support Kurdistan’s
demand for independence if the independence process is carried out by peaceful
and democratic means (read: by referendum) and if it takes place in agreement with
the central authorities in Baghdad.

Nadia Murad and Lamia Aji Bashar from Iraq are the winners of the 2016
Sakharov Prize for Freedom of Thought. They survived sexual slavery after being
kidnapped by the Islamic State. «I will never forget that day. It will stay cemented
in my head for the rest of my life. It was early morning. No one even guessed what
would happen to us. We lived beautifully and in peace. Suddenly, out of nowhere,
terrorists were created. As soon as they broke into the village, they killed all the
men. After that, all the women and girls were captured. The older ones, about
eighty of them, including my mother, were killed immediately. They also killed six
of my brothers», Nadia said through tears. She remembers the date exactly — on
August 3, 2014, jihadists stormed her village of Kosho, located in Iraq’s Sinjar
province». (Diab, 2016). They were raped every day, several times.

«We did not know where they were driving us. They crammed us into buses
like cattle. Even today, when I think of their faces, I feel fear. As soon as the bus
left, their leader, unfortunately, an Iraqi, my countryman, appeared and threatened
with a knife in his hand: «As of today, you are slaves. You are the property of the
Islamic State. We can do whatever we want with you. Those who do not listen will
be beheaded». Riding the bus, while the cries of our loved ones that we had lost
forever resounded in our heads, as well as the threats made, rapes began. They took
turns and made fun of us. The worst feeling is rape. You feel like you are nobody
and nothingy, said Nadia and emphasized that she was abused several times in the
camp every day. «I was raped by whoever arrived, fighters from all parts of the
world, from Iraq, the Middle East, Europe, and the Balkans. They competed to rape
more women because they believe that the one who rapes a Christian or a Jesuit
goes to heaveny, said Nadia. (Diab, 2016).

Sexual violence as a weapon of war is the most heinous, insidious, and
unacceptable crime in today’s world. It destroys the community and has a long-term
negative impact on the victim and her family that lasts for generations. Wars have
their own rules that are written in international humanitarian law. The law is clear:
rape and other forms of sexual violence are prohibited. According to the International
Court of the former Yugoslavia (ICTY) verdicts in The Hague, rape in Bosnia and
Herzegovina has been qualified as a systematic war crime for the first time in history.

The Geneva Conventions have regulated this ban clearly and universally.
Nevertheless, 70 years later, we are facing failures and insufficient accountability.
Today, there is hardly a clear line between international criminal law in the narrower
sense (international crimes in the narrower sense, i.e., war crimes, crimes against
humanity, genocide, a crime against peace, i.e., aggression) and human rights law.
Especially when we bear in mind that prohibitions on certain conduct extend beyond
internal armed conflict and beyond internal armed conflict beyond the armed conflict
itself. Moreover, international human rights instruments are not always effective: the
first reason is that they are primarily declarations or conventions that do not prescribe
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adequate protection mechanisms, and the second reason is that the conviction itself
does not show seriousness. International human rights instruments neglect specific
elements of individual crimes — in this case, to destroy, in whole or in part, a group
of people as such, which is usually based on low motives for hatred of the group. All
this evidence of the inadequacy of international human rights instruments in cultural
genocide would serve as a second argument for criminalizing cultural genocide.

It could be argued, in this context, that sufficient protection of the cultural
identity of a group provided by international humanitarian law, through the 1954
Convention on the Protection of Cultural Property during Armed Conflict (249
UNTS 240, May 14, 1954, entered into force). August 7, 1956) or the Geneva
Conventions of 1949 (75 UNTS 31; 75 UNTS 85; 75 UNTS 135; 75 UNTS 287,
of August 12, 1949, entered into force on October 21, 1950) and their additional
protocols from 1977 (1125 UNTS 3; 1125 UNTS 609, June 8, 1977, entered into
force December 7, 1978), as well as other sources of international criminal law
(ICTY Statute, Rome Statute), through the prohibition of violations of the laws
or customs of war in the form of destruction of religious, charitable, educational
institutions and institutions intended for art and science, historical monuments and
works of art and science. It should be noted here that otherwise, cultural property
destruction is culturomics, which we must distinguish from cultural genocide,
where the emphasis is on the destruction of the group’s identity.

Conclusions. Violence committed «in the name of religion» belongs to the
dark side of religion. ISIL should be primarily remembered for the genocide of the
Yazidi people, the mass crimes they committed against others in Iraq, Syria, Egypt,
and only then for the terrorist attacks across the West. Understanding the group’s
destruction, the author concludes that the ISIL genocidal intent against Yazidis
includes forced relocation and practice attitudes that apply to elitism and sexual
violence. It is part of the destruction of the group in terms of destruction of the
spirit, will live and life itself (members) of the group. However, it should be noted
that such views do not mean the legal argument for recognizing cultural genocide
but an attempt to clarify the meaning of physical and biological destruction. The
killing of members of a religious group is a form of physical genocide, and the threat
of murder to ban religion was a way to commit cultural, that is, religious genocide.
Sexual violence is different from all other weapons; it is a slow murder. Behind
sexual violence lies a perfidious tactic of fear, stigmatization, and psychological
pressure within war’s horrors. It is the systematic and planned humiliation and
destruction of primarily one nation. The global community needs to be united to
protect women and children during the war.

Violence (mostly) does not arise from the moral teachings of religions but from
a perverted understanding of religion. Religion is used as an excuse for violence when
the struggle is to defend the essential identity, when it is inconceivable to lose the
struggle and when the struggle cannot be won. Religious support for violence causes the
terrorist policy to become uncompromising. Paradoxically, just as terrorism produces
fear of violence, so does the fear of terrorism produce violence. Many commentators
present Islam as an inherently violent religion and the Islamic State as a manifestation
of Islam’s genuine aspirations as a religion. Such comments primarily show a lack
of understanding of the entire history of terrorism, which was not religious during its
most notorious period in the 20th century, let alone Islamist in nature (moreover, it was
ethnonationalism and secular) a lack of understanding of the history of Islam.

After this conflict, the Middle East map might no longer be the same, and a
new state will exist in that area. It seems that it will not be the Islamic State but
maybe Kurdistan.
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®apyk Xagxug

PEJITIVHE TA KYJIBTYPHE HACUJIbCTBO;
TFEHOLMU/A 21 CTOJITTSA NPOTU SA3UIB

AHoTamisi. ABTOp aHaNizye peiiriiHe Ta KyJbTypHE HACHIBCTBO, 30CEPEKYIOUH YBary Ha
IeHOIMI TPOTH €3UIB Y MMPIIUX KYPACHKHUX COLIAIBHO-MOJMIITHYHUX B MEKax. | eHOIMTHAI HaMip
IAUT mpoTtw €3uniB BKITIOYAE TIPHMYCOBE MIEPECETICHHS Ta MPAKTUKY€E BiIHOCHHH, IIIO CTOCYIOTHCS
€JITapHOCTI, 3TBAJTYBaHHS Ta CEKCYaJbHOTO HACHIbCTBA. Lle uacThHa pylHHYBaHHS IPYIH 3 TOUKH
30py pyWHYBaHHS IyXy 1 caMoro »utTs (wieHiB) rpynu. OmHaK CIlifl 3a3HAYUTH, [0 TaKi HOIISAAN
HE O03HAYaloTh apryMEHT Ul BHU3HAHHS KYyJIBTYPHOIO TEHOLMIY, a CIPOOYy IOSCHUTH 3HA4YEHHs
(hi3udHOTO Ta 010JIOTIYHOTO 3HHUIICHHS. HacHITbCTBO, BAMHEHE «B iM’sI PEIITiD», HAJICKHUTH IO TEMHOT
cTopoHHn pednirii. HacuibeTBO (31€0UTHIION0) MOXOAUTH HE BiJl MOPAIBHHMX BUCHB PENIrid, a BiX
3004eHOr0 pOo3yMiHHS pedirii. BOMBCTBO wieHiB peniriitHoi rpymu € popMoro (Ppi3HIHOTO TEHOLU Y, a
3arpo3a BOWBCTBA /It 3a00pOHM peirii Oyia croco00oM BUMHEHHS KyJIBTYPHOTO, TOOTO PETiriitHOro
reHoimay. CekcyanbHe HaCHIILCTBO BIJIPI3HSETHCS BiJ| YCIX 1HIMX BHIIB 30poi. CBITOBa CHIJIBHOTA
MOBUHHA OyTH 00’€JHAHOIO JUIsl 3aXUCTY KIHOK Ta JUTel mi yac BiliHU. Pelirisi BAKOPUCTOBYEThCS
SIK TIPUBIJI JUTSI HACHJIBCTBA, KOJIM OOPOTHOA TOJISITrae y 3aXMCTi CYTHOCTI, KOJIM HEMOKIIMBO ITPOTPaTH
60poTHOY 1 KOJIH 1110 OOPOTHOY HEMOXKIIMBO IepeMorTy. PeririiiHa maTpuMKa HaCHITbCTBA CIIPUINHSIE
TEPOPUCTUYHY HOJITUKY Oe3komripomicHoto. IlapasokcanbHO, aje SIK TEPOpH3M IMOPOKYE CTpax
Tiepe]] HACHIIBCTBOM, TaK 1 CTpax Mepes] TEPOPU3MOM MOPOKYE HACHILISL.
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SOCIOLOGICAL AND LEGAL ASPECTS OF EUTHANASIA

Abstract. The European integration policy of Ukraine oblige representatives of its authority
to take into account international experience in the field of euthanasia legalization, its spread and to
prepare a solution regarding this issue. At the same time, the complexity of this issue is manifested in
the fact that today, there is no unified approach to the terminology understanding within the specified
topic by the Ukrainian and foreign scientists, as well as the public. In turn, this leads to an inadequate
reflection of the reality in the said society and causes a certain fear in front of it. Therefore, the purpose
of this article is to provide a brief overview of general philosophical and medical-legal conceptual
developments to conduct further theoretical research on the topic, and also relevant law-making and
educational activities. To achieve this goal, a sociological survey was conducted among the physicians
— listeners of the Kyiv Institute of Physician Improvement, that formed an empirical basis for research
in this area. The scientific and theoretical basis is the works of domestic and foreign scientists in the
fields of medicine, criminal law, medical law, psychology, sociology, philosophy and the like.

Keywords: the right to die, the crime against life, active euthanasia, passive euthanasia,
mercy killing

Introduction. Advances in modern medicine in resuscitation changed
fundamentally the attitude to death as a one-time phenomenon, stretching it over
time, respectively, the destruction of separate body parts. The previously used criteria
for determining the death of human beings are contradictory to the new scientific
understanding. This contradiction contributed to the heightened perception of one
of the most difficult issues — euthanasia. Euthanasia receives serious attention in the
special literature, especially in Western countries. The increased interest in euthanasia
is not only connected with the medical success in the era of the scientific and
technological revolution, which unusually expanded the boundary zone between life
and death, but with the changes in human worldview, recognition of the priority of the
spiritual values. These processes have influenced the fact that euthanasia in a broad
sense was legalized in such countries as Belgium, France, Israel, Colombia, Canada,
the Netherlands, USA (Oregon, California), Switzerland, autonomous education. In
Andalusia, Spain. Large-scale debates on the legalization of euthanasia are provided
in the UK, Greece, Italy, Spain, Russia. Some countries, as an alternative to the
legalization of euthanasia, signed the special legal act — murder out of compassion
(Georgia, Denmark, Germany, Moldova, Poland, etc.).
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The European integration policy of Ukraine obliges its authorities to take into
account international experience in the field of euthanasia legalization expansion
and preparation to settle this issue. It should be noticed, like in many other unusual
spheres for the post-Soviet Ukraine, particularly in countering people trade, criminal
income, torture, domestic violence, corruption, etc., at first it is advisable to conduct
an appropriate information campaign to educate the establishment and the society
with the essence of the problem, which could eliminate the distorted perceptions of
the problem. At the same time, the complexity of such an information campaign is
manifested in the fact that today there is no unified approach to understanding both
Ukrainian and foreign scientists, as well as the public, of terminology, within the
specified subject. In turn, this leads to an inadequate reflection of reality in this area
of society and causes a certain fear of it.

Provision of comprehensive and complex scientific research requires
the appropriate use of scientific and special methods of cognition. Appropriate
systematization of methods is provided due to the methodological strategy of
studying the interdisciplinary synthesis of the legal consciousness and the dynamics
of empirical processes. The method of abstraction is based on dialectical principles
of research was used in the consideration of the concept of euthanasia. Historically
legal and comparatively-legal methods are based on the study of the euthanasia
institute establishment a form of human right to die in certain countries of the
common law. The attitudes towards euthanasia of health workers, patients and
lawyers are studied through sociological and sociological — psychological methods.
legal composition and legal consequences of euthanasia are investigated through
formal legal and systemic-structural methods. The dogmatic method helped to
investigate the practice of euthanasia use in foreign countries.

Toachieve this goal, asociological survey was conducted among the physicians—
listeners of the Shupyk National Medical Academy of Postgraduate Education, that
formed an empirical basis for research in this area. The scientific and theoretical basis
are works of domestic and foreign scientists in the fields of medicine, criminal law,
medical law, psychology, sociology, philosophy and the like.

Analysis of recent research and publications. Euthanasia (translated from
Greek — good or easy death) is an intentional acceleration of the death of a terminally
ill to stop his or her suffering (Vengerov, 2004). Euthanasia, from a legal point of
view, can be defined as the intentional killing of a hopelessly ill patient to alleviate
his or her suffering. In the special literature, there are two types of such death. Active
(positive) euthanasia, the essence of which is to take active action accelerating
the death of a suffering person with a hopeless prognosis at the last stage of the
disease. Passive (negative) euthanasia is a rejection of measures to support the life
of the terminally ill. Some scientists still distinguish two concepts — orthonasia and
distanasia. Therefore, distanasia is understood as the doctor’s maintenance of the
patient’s life, who is not suffering excessively but already considered incurable,
even with the help of expensive and hard-earned funds. Orthonasia is understood
as the instant death of the patient after the stop of the provision of certain measures,
and sometimes only their limitation (Sih, 1976, p. 57). In similar cases there is a
difference between «assistance while dying»; where the doctor is legally obliged to
facilitate the suffering of the patient and provide him with psychological support,
and «assisted dying» that includes active and passive euthanasia, as well as assisted
suicide attempts (Fuchs & Hennings, 2014, p. 98).

There are two important aspects of the reviewed complex of issues. The first
aspect is the doctor’s responsibility to resuscitate, and the second is his right to
interrupt the relevant actions. In various situations, the legal aspects of a doctor’s
resuscitation refusal, and the limits of his or her responsibility are dealt with
differently. The indicative situation of stopping the heartbeat and breathing of an
organism due to the incurable disease or natural outcome is an integral part of the
human death, caused by the depletion of vital forces. What means and actions should
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be used in resuscitation if death, in this case, is the inevitable end of a person’s life
and irreversible? Another, opposite in meaning situation is characterized by the
cessation of breathing and circulatory function after the accident (injury, attempted
suicide, etc.), while the body has a certain amount of strength to prolong life.

The purpose of our article is to provide a brief overview of the developments
general philosophical and medical-legal conceptual apparatus for further theoretical
research on the topic, as well as relevant law-making and educational activities.

Formulation of the main material. The problem of euthanasia has political,
legal, economic, eugenic and ethical sides. Currently, modern society is increasingly
faced with the care needs of terminally ill patients (particularly in a vegetative state)
as well as newborns, fatally ill patients, or patients with a severe form of pathology
(Benner, 2001). Opportunities in this area involve a certain social level of security
and compliance with the rights and legitimate interests of citizens who need medical
care, relief, relief of the condition during the impending death. One of the arguments
of impracticality in assisting in death delaying is the assertion that the price of
medical services in the last week the patient’s life is very high. 80% of U.S. patients
die in hospital, and their maintenance in the last year of life takes 22% of the medical
budget (Blondon et al., 2014). As F. Miller points out, modern medicine in many
cases spends too much effort to delay death. At the same time, the medical workers
could pursue purely scientific goals: get more data on the dying process, the effects
of drugs, etc. But technology must not be allowed to turn dying patients into «dying
plant organisms» and doctors in «prolongers of the dead life» (Miller, 1987).

The legal meaning of the problem lies, on the one hand, in the assessment of
the legal measures, particularly assessing the limit of the doctor’s responsibilities in
decision making regarding the need of the relevant interventions, the doctor’s powers
and liabilities, and on the other hand, protection of the rights and legitimate interests
of citizens at the last stage of their lives. Moral, ethical and legislative problems of
euthanasia are accurately illustrated in foreign literature. (Sherova et al., 2015, p. 64).

Human life must be protected from the process of birth to the process of
death. It’s a humane demand of the criminal law. Nevertheless, the literature
raises the question of the impractical side of the torment continuation of the dying
person. C. Cassel believes that when deciding to help the elderly, it is necessary to
proceed from three principles: usefulness, respect for the patient’s personality and
justice. The justification for the legality of the refusal, according to the scientist,
is: a) treatment is useless from a medical point of view; b) the patient refuses
from the treatment; c) the patient’s life, according to his own opinion, during and
after treatment, will be unbearable (Kassel, 1987, p. 11-12). Ideally, attempts to
revive the patient should only be used in those cases when there is a good chance
of a successful patient’s survival and his or her normal existence. An example:
deliberate abandonment of attempts to revive a 32-year-old woman, a drug addict
who has already made 18 suicide attempts, was put into hospital with a spinal
injury after another attempt (Baskett, 1986, p. 189-190).

This case leads to the suffering alleviation of the dying as a result of the
physiological, pathological or unfortunate case. Another interesting case: the so-
called Krefeld decision of the Federal Court of Germany, which confirmed the
duties of the doctor in any attempt of the patient to commit suicide, but at the same
time acquitted the doctor, who did not take steps to save the lives of the old and
hopelessly ill woman who took a lethal dose of sleeping pills. Moreover, the court
was concerned with the fact that the patient, if she survives, will live with very
serious health problems (Verbakel & Jaspers, 2010).

In 1986, at the 56th Congress of German Lawyers in Berlin, held together
with surgeons, the subject «Right to own death? Contradictions between the duty
of saving life and one’s own opinion in criminal law». were discussed. Based on
the discussion, it was proposed that the German Penal Code will be edited with a
section on assisting the dying. The main provisions of the project are: a) helping the
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dying — universal debt; b) the doctor is obliged to relieve pain; neglect of anesthesia
is punishable by law; c) direct interventions for accelerating death are unacceptable;
d) the testamentary order of the dying person must be assessed critically, because
he or she does not always correctly assess the situation; e) the intervention of the
lawyer should be rejected (no agreement has been reached between lawyers and
doctors (Carstense & Schreiber, 1987, p. 303-304).

In this regard, a considerable scientific and practical interest is given to the
Dr. O. Sullin’s case, reviewed in 1965 by the District Court of the city Gallivara
(Sweden). With the consent of the relatives of an 80-year-old partially paralyzed and
unconscious patient, after another heart attack, O.Sullin stopped resuscitation activities
due to the futility of resuming the vital systems of her body. The patient died. The District
Court acquitted the doctor, finding that the actions of the accused fully correspond to
the duties of the doctor. Emergency life-threatening activities can be interrupted due to
a lack of improvement in health and for reasons of humanity. The court’s point of view
was approved by Swedish public opinion (Hendry, 2013, p. 55).

It is necessary to strive for a society in which everyone will choose the moment
of his or her death, to a society in which suicide becomes the norm (Hendry, 2013).
The State of California (USA) passed the Right to Die Act, allowing chronically ill
people to give up artificial means of sustaining life after signing a will at the presence
of two witnesses. 23 U.S. states currently have an acting legal document «Will in
life»» in which the person determines the measure of help he or she wants to get in a
possible hopeless state. According to U.S. experts, this document will be approved
by all the States (Rudnev et al., 2018). If the patient suffers and there is no hope of
curing him, American scholars note that mercy demands to support voluntary active
euthanasia (Rudnev et al., 2018, p. 33). It should be noted that in 1936, 1969, 1976
the House of Lords in the UK has been introduced law projects on the feasibility of
legalizing euthanasia. In Holland, the country’s parliament considered the possibility
of passing a law allowing lethal injection to suffering from severe pain to terminally
ill patients, i.e. «active euthanasia». Some countries have recognized the desirable
creation of special clinics in which terminally ill people could painlessly and calmly
end their lives. Such clinics are being set up, particularly in Krakow, Poland, where
there is a society of friends of the sick «Shelter»; with a special care center, caring
for patients in a terminal state (Bortnowska, 1985, p. 149-157). In Canada, there
is a «Society of palliative care»; The medical director of one of these institutions
S. Saunders notes that «this is an alternative to the negative and socially dangerous
notion that a sufferer of an incurable disease tormenting him should have a legal right
to a quick death or euthanasia» (Saunders, 1981).

There is a need to establish a special service of mercy, in particular, centers
of mercy, which would provide possible assistance to the dying. An example is the
creation of hospices in St. Petersburg. Such a service is useful for different points
of view. Deontologically and ethically: provision of favorable conditions of trust
between doctor and patient, elimination of the possibility of mental trauma for
other patients. Taking into account mercy — the relatives and beloved ones of the
patient do not see the suffering of the dying.

Scientifically — the research of the processes of dying and training of highly
qualified specialists-thanatologists. Eugenically — psychological preparation of a
person for the inevitability of death. Naturally, the experience of other countries in
establishing and operating such institutions needs to be examined more thoroughly.

Foreign sociological studies conducted, in particular, in the United States,
show a certain attitude to euthanasia among both medical professionals and
patients: a) from 61 to 67% of doctors expressed their support for active and
passive euthanasia; b) most doctors surveyed (86%) advocate for the use of passive
euthanasia; c) there are more supporters of euthanasia among Protestants and
atheists than among Catholics; d) opponents of euthanasia are the mostly found
among pediatricians, surgeons, obstetricians and gynaecologists; €) an opinion poll
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shows that 53% of respondents support active euthanasia, while 36% oppose; f)
from 10 terminal patients surveyed, 7 were in favor of negative euthanasia. For the
same — 60% of doctors and 70% of relatives. However, 9 out of 10 nurses serving
such patients opposed it. A study of 40 cancer deaths showed that in 70% of cases,
passive euthanasia tactics were used (Brown et al., 1976, p. 319-329). Our study of
the attitude to this issue among doctors — listeners of the Shupyk National Medical
Academy of Postgraduate Education showed that more than 90% of them are in
favor of the use of active and passive euthanasia.

A well-known Russian lawyer A.F. Kony was also a supporter of euthanasia,
who believed that euthanasia morally and legally permissible on condition of a)
a conscious and persistent request of the patient; b) the inability to alleviate the
suffering of the patient in known ways; ¢) by accurate and undeniable proof of the
impossibility of saving a life established by the board of doctors with mandatory
unanimity; d) advance notice to the Public Prosecutor’s Office (Horses, 1967,
p. 384). This position is currently supported by the specialists, which make one
addition to it: euthanasia is an exclusive human right, not a duty, much less a right
of a doctor, a third party or an institution (Potselev & Danilova, 2015, p.84).

The Right to Die Act has drawn criticism from some academics who believe that
imperfect language, in this case, could open a door for abuse, ignoring the real problems
of a dying person. This is the opinion of Polish author J.Bogush. «The doctor», he
writes, «is responsible for saving the patient’s life. Accelerating death by action or
neglection is unacceptable. Where salvation is no longer possible, and mitigation is
necessary, the doctor must quench the suffering» (Bogush, 1985). The same thoughts
has another Polish researcher, G. Brzezinski, noting that in the terminal condition of the
patient the task of the doctor is to support the hope of the patient, his or her optimism
(Brzezinski). Many domestic authors believe that euthanasia is unacceptable from a
moral and legal point of view: no one is free to take a person’s life, which should be
maintained in all cases until the natural end. Besides, it is necessary to take into account
the possibility of errors in the prognosis of the patient’s condition, and the possibility of
abuse of euthanasia by the doctor and others (Brzezinski).

The complexity of the problem of euthanasia is also dictated by a differentiated
approach to its resolution. A separate legal assessment of active and passive
euthanasia is needed. As arule, special literature denies the possibility of euthanasia
used in the Soviet health care environment (Kovaleva et al., 2017, p.282), but does
not distinguish the types of active euthanasia. This approach prevents the legal
assessment of active euthanasia, both in the form of a system and as isolated cases.

As a system active euthanasia existed in Nazi Germany. The Euthanasia
programme has been in development for several years. Its theoretical justification
belongs to the German doctor Klinger, who claimed that the state is unprofitable to
treat terminally ill patients, so they «should be given euthanasia, that is, a rapid painless
death» (Antonenko, 2016). A special method of screening patients was developed for
the implementation of the programme, and special organizations were in place.

As it was established at the Nuremberg Trials, in one year alone in Germany
under the guise of patients killed about 275,000 people. Active euthanasia is known to
have been condemned by the Nuremberg Military Tribunal as a crime against humanity.

A legal assessment of active euthanasia in some cases is unthinkable without
considering negative euthanasia. Therefore, we need to investigate the current
medical documents and relevant sources.

Currently, death is established based on a set of signs, the presence of which is
necessary and sufficient to establish the fact of complete cessation of brain function and
irreversibility of this condition, even in artificial maintenance through resuscitation
measures of cardiac activity (artificial ventilation, cardiovascular stimulants).

Diagnosis of death, notes X. Pia, is based on establishing the fact of complete
and irreversible violation of specific vital functions, regulated by the oblong brain.
Particularly, the above disorders cause a complete cessation of the cortical activity
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of the brain. Resuscitation measures can support the vegetative functions of the
body only for a certain period. The death of the cerebral cortex also means the
death of the individual. This provision should guide physicians in solving the most
important problem of ethical nature — the justification for the further extension of
the existence of the decorated human body (Pia,1986). The issue of resuscitation in
the United States, for example, is decided by an ethical committee that singles out
a group of patients who are not provided resuscitation (Dyadyun, 2015).

However, there may be cases when the use of resuscitation measures leads
to the recovery or maintenance of cardiac activity due to the lower parts of the
nervous system, at the same time the recovery of brain functions does not occur,
and the comatose condition is irreversible. At the same time, there is: (a) a state of
persistent decorating and vegetative state, in particular, self-breathing; b) a state of
«brain death»; when the entire brain dies.

In the first case, the patient is alive, and therefore his rights and responsibilities
of the doctors are important. In the second case, resuscitation measures artificially
support cardiac activity and circulation, creating only the appearance of life. The
patient is dead. Continued resuscitation provides the only perfusion of the corpse
and contributes to the accelerated development of brain autolysis.

Conclusions. Considering our review and discussion, we will try to give
a legal assessment of euthanasia based on the current criminal law. Disabling
resuscitation measures in the case of total brain death leads immediately to the
termination of all life processes in the body, supported by artificial ventilation and
the use of cardiovascular medicines. Is it possible to say that the termination of
special measures is a crime? Formally, such an act falls under the signs of the
composition of two crimes: or failure to help a sick person by the medical personnel
(P. Ll article 139 Criminal Code of Ukraine) if non-provision of help leads to severe
results; or murder, the main motive of which is compassion for the torment of the
patient, the senselessness of further assistance. However, in this case, there is no
crime at all in the inaction of persons, because there is no person whose life should
be protected by law. There is also no state of agony, which refers to the last stage
of dying, characterized by the rise of compensatory mechanisms (Erimia, 2016).
Resuscitation is done for resuscitation, not for the sake of saving lives. The legality
of the termination of resuscitation is determined, in our view, by the performance
of professional medical functions. This decision cannot be swayed by the lack of
consent of the victim or his legal representatives.

Now let’s look at the case when resuscitation leads to the development of
persistent decorating and vegetative state. How to consider the termination of
resuscitation in this case? Is it not helping a sick person by medical staff or murder?
It should be noted that in this case there is agony, and the fact of death is not yet
present. In such a situation, the patient is a living being with appropriate legal
guarantees. The patient needs to be assisted. But let’s recall, the consequences
are already irreversible. Polish experts believe that in agony it is impractical to
prolong the act of dying (Koneke, 2014), that the doctor should not prolong a purely
vegetative life in the face of the inevitable loss of consciousness and a complete
lack of hope for the improvement of the patient’s condition (Kdneke, 2014).

One can agree with the opinion expressed. Appropriate assistance to the dying
person should be provided until brain death. By the way, G. Maslinska herself
believes that «reducing the life of a dying person is a murder in the legal sense»
(Maslinska, 1985). Thus, the actions of those responsible in such a situation should
be qualified either as murder by consent or as failure to assist the sick person by
medical personnel under the right conditions.

It should be noted that in the Criminal Code of the USSR of 1922 (note to
article 143) stipulates that the murder committed at the insistence of the murdered
out of compassion is not punished. In other words, the victim’s consent to causing
death was a circumstance that preclude criminal liability. But in November 1922,
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the drug justice V.N. Krylenko gave a speech, criticizing the note to Art. 143
Criminal Code of the USSR. At the 4th session of the Central Executive Committee
of the All-Russian Congress of Soviets X, which discussed the issue, the note was
deleted. Undoubtedly, this historical fact has also influenced the attitude of our
legislation to the consent of the victim as a circumstance that excludes criminal
responsibility. Nevertheless, in the Soviet theory of criminal law, this circumstance
was recognized as worthy of attention and in some cases is taken into account by
judicial practice (Krasikov, 1976).

The Criminal Code of the USSR of 1927 no longer contains such a note. As
A. Jihilenko rightly pointed out at the time, «the Criminal Code fell to the opposite
extreme — ordinary murder, which does not entail mandatory mitigation of repression
(Zhizhilenko, 1927)». Murder at the urging of the victim, out of compassion, should
be regarded as a special kind of privileged murder (Zhizhilenko, 1927). Thus, Polish
law provides responsibility to the person who kills the person at his or her request
and under the influence of sympathy for him. Current Ukrainian law considers this
type of murder as simple without aggravating and mitigating circumstances. In our
view, murder out of compassion should be seen as a separate type of crime against
life. Murder at the request of the victim is also not a circumstance that excludes
responsibility, however, it is a matter of extenuating circumstances.

In modern life, the use of both violent and non-violent methods of euthanasia
is unacceptable. Human life must be maintained in all cases until the natural end.
Medical science and practice are not guaranteed for diagnostic errors. Legalization
of euthanasia can harm health practices, will contribute to abuses, and therefore
increase public distrust of the quality of health care, the health system as a whole.
Individual cases of negative euthanasia are permissible because of the futility of
healing and the severity of the patient’s condition and subject to the unanimous
decision by a group of competent specialists, as well as with the consent of the
patient or his legal representatives. To strengthen the rule of law and strengthen
criminal and legal guarantees of human rights to health and life, a special rule is
required in the Criminal Code to be applied.

Conflict of Interest and other Ethics Statements
The authors declare no conflict of interest.

References

Antonenko, M. M. (2016). Euthanasia: history and modernity. Bulletin of the Kaliningrad Branch
of St. Petersburg University of the Ministry of Internal Affairs of Russia: Scientific and
Theoretical Journal, 1 (43). 101-104. [in Russian].

Baskett, P. (1986). Ethics of resuscitation. JAMA. British. honey. J., 293, 6540. 189-190.

Benner, P. (2001). Death as a human passage: Merciful help to people who die in critical care units.
American Journal of Critical Relief; Aliso Viejo, 10(5), 355-9.

Blondon, R. J., Benson, J. M., & Hero, J. O. (2014). Public trust in doctors — US medicine in an international
perspective. New England Medical Journal, 17. 1570-1572. DOI: 10.1056 / NEJMp1407373.

Bogush, J. (1985). Suspenie najwyzszym sedzia. Chorzy w stanach terminalnych a etyka zawodowa
w medycynie.

Bortnowska, H. O. (1985). Polish model Hospiejum. Chorzy in terminal states and ethics in
medicine. Budgoszcz. 49-57.

Brzezinski, T. Pravo do prawdy czy ochrona psychiki chorego za zfa prognoza lekarska. Chorzy w
stanach terminalnych a etyka zawodowa w medycynie.

Brown, N. K., Brown, M. A., & Thompson, D. (1976). In cancer: behavior. 319-329.

Carstense, G. & Schreiber, H. L. (1987). Worldwide safe deposit at the Sterbehilfe between senior
lawyers and jurists. Surgery, 58, 4. 303-304.

Dyadyun, K. V. (2015). Euthanasia: aspects of criminal law. Issues of modern jurisprudence, 49-50.
112-122.

Erimia, C.-L. (2016). Ethical and legislative aspects of euthanasia legislation in terms of patients’
rights. Legal and administrative journal, 5. 49—62. [in Ukrainian].

Fuchs, M., & Hennings, L. (2014). Storbehilfe und selbstbestimmtes sterben. St. Augustine / Berlin:

188 ISSN 2786-491X (Print)



PHILOSOPHY, ECONOMICS AND LAW REVIEW. Volume 1, 2021

Konrad-Adenauer-Stiftung.

Hendry, M. (2013). Why do we want the right to die? A systematic review of the international
literature on the views of patients, carers, and the public on dying care. Palliat Med, 27.
13-26. DOI: 10.1177 / 0269216312463623.

Horses, A. F. (1967). Collection of works in 8 volumes. M .: Legal Lit. [in Russian].

Kassel, Sh. K. (1987). Ethical issues in emergency care for the elderly: a framework for decision-
making. J. Med, 1. 11-12. [in Ukrainian].

Koéneke, V. (2014). Trust increases the perception of euthanasia: a multilevel analysis using the
European Values Survey. BMC Medical Ethics, 15. 86. DOI: 10.1186 / 1472-6939-15-86.

Kovaleva, O. N., Safargalina-Kornilova, N. A., & Gerasimchuk, N. N. (2017). Deontology in
medicine: a textbook.

Krasikov, A.H. (1976). The nature and significance of the consent of the victim in Soviet criminal
law. Saratov: Saratov University Press. 79. [in Russian].

Maslinska, G. (1985). The problem of ethos and professional ethics of medical workers in Poland.
Bulletin of the Academy of Medical Sciences of the USSR, 5. 77. [in Russian].

Miller, Ph. J. (1987). Death with dignity and the right to die: Sometimes doctors have to hasten
death. J Med Ethics, 13 (2). 81-85. DOI: 10.1136 / jme.13.2.81.

Pia, H.W. (1986). Brain death. Acta Heurochir, 82. 5-6.

Potselev, E.L., & Danilova, E.S. (2015). Concepts and types of personal (somatic) human rights.
Electronic scientific journal «Science. Society. State», 1 (9). URL: https://esj.pnzgu.ru/files/
esj.pnzgu.ru/potseluev_el danilova es 15 1 13.pdf[in Russian].

Rudnev, M., Magun, V., & Schwartz, S. (2018). Relationships between values of the highest order
around the world. Journal of Intercultural Psychology, 49. 1165-1182. DOI: 10.1177 /
0022022118782644.

Saunders, S. (1981). Helping the dying. World health, 11. 16-20.

Sherova, Z.N., Mamatova, D.M., Kattabekov, A.S., & Akhatova, G.H. (2015). Development of ethics
and deontology. Young scientist, 22. 312-316. URL: https:// moluch.ru/archive/102/23012/
[in Russian].

Sih, M. (1976). Resuscitation: Theory and practice of recovery.

Verbakel, E., & Jaspers, E. (2010). Comparative study of permissiveness to euthanasia: religiosity,
slippery slope, autonomy and death with Dignit. Quarterly «Public opiniony, 74, 1. 109—
139. DOI: 10.1093/pog/nfp074.

Vengerov, S. A. (2004). The Great Russian Encyclopedia. URL: https://bigenc.ru/vocabulary
[in Russian].

Zhizhilenko, A. A. (1927). Crime against the person [in Russian].

Bacnib 3axapos, Ipuna Illanosaosa

COIIOJIOT TYHO-ITIPABOBI ACIIEKTH EBTAHA3II

AHoTanisi. €BpoiHTErpaliiHIN MOMITHYHUHN Kypc YKpaiHH 3000B’s3y€ NMpEACTaBHUKIB il
BJIaJT BPAXOBYBAaTH MDKHAPOAHUH TOCBI Y cepi MOMMPEHHS JIerai3allii eBTaHa3ii i roTyBaTucs 10
MPaKTUYHOTO BUPILICHHS LBOTO NHTaHHS. [IpH 1IbOMY, CKIIQJHICTh JAHOTO IUTAHHS NPOSBILIETHCS
B TOMY, 10 Ha CHOTOMAHINIHIA [CHb BIACYTHIA €IUHHUN MiIXiT JO PO3YMIHHS SIK YKPailHCHKUMH,
TaK 1 3apyODKHMMH BYCHHUMH, a TAKOX T'POMAJICHKICTIO TEPMIHOJIOTII, 110 BXKHUBAETHCS B MEXax
3a3Ha4eHOl TeMHU. Y CBOIO 4epry, Iie NMPHU3BOIUTH 0 HEaJeKBAaTHOIO BiJIOOpa’KeHHs IIHCHOCTI,
OB’ s13aHOT 3 IMTAHHIMH €BTaHa3ii 1, IK HACNIIOK, OOYMOBIIIOE IIEBHUI CTpax CyCIUIBCTBA Mepe]
Hero. OTKe, METOI0 JJaHOI CTaTTi € KOPOTKHH OIS HAIpaIfoBaHb 3arajlbHOTO (PiTocOpCHKOTO
1 MEIMKO-IOPUAMYHOTO MOHSATIHOTO amapary Juid IIPOBEICHHS IOAJbLINX TEOPSTUYHHX
JIOCITI/PKeHb, @ TaKOX 3[IMCHEHHS BIINOBIAHOI MPABOTBOPYOI i MPOCBITHUILIBKOT HisuibHOCTI. Jlist
JIOCSITHEHHSI TIOCTaBJIEHOI METH OyJO TpOBEIEHO COILIOJOTriYHE OIUTYBAaHHS Cepej JiKapiB —
ciryxaviB HamionansHoro yHiBepcuTeTy oxopoHu 310pos’st imeni [1. JI. Hlynuka, mo chopmysano
eMIipudHy 0a3y MOCIHiKeHHS y 3a3HadeHid cdepi. HaykoBo-TeopeTHYHHM MIATPYHTSIM CTaJH
Tparli BITYM3HIHUX 1 3apyODKHUX BUCHHX B Taily3i MEIUIIHA, KPIMiHAIBHOTO IpaBa, MEIUIHOTO
paBa, TICUXOJIOT11, comionorii, (imocodii Tomro.

Kniouosei cnosa: npago na cmepms, 3104un nPOMU HCUMMA, AKMUBHA e6MAHA3IA, NACUBHA
esmanasis, 60UBCME0 3 MUNLOCEPOsL
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